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Glossary
Amicus curiae

Translated from Latin, amicus curiae means ‘friend of the court’. An amicus can be a professional person
or organization who is not a party to a particular matter before court, but is permitted by the court to
advise it in respect to some question of law that directly affects the case in question.

Adolescents

This case study uses the term ‘adolescents’ to refer to children aged 12 to 15 years (under the age of
consent of 16 years), in line with sections 15 and 16 of the Criminal Law (Sexual Offences & Related
Matters) Amendment Act 32 of 2007.1

Audi alteram
Partem

The Audi alteram partem rule is a Latin term meaning ‘listen to the other side’, or ‘et the other side be

Diversion

Diversion as defined in the Child Justice Act 75 of 2008 means ‘diversion of a matter involving a child

heard as well’ or ‘right to be heard’.
away from the formal court procedures in a criminal matter’.2
Children in conflict with the law are diverted or referred to programmes that help them understand the
harm caused by their actions and guide them away from committing further offences. The process of
diversion is premised on an acknowledgment of responsibility in cases where a prima facie offence has
been committed. The process is usually implemented at the pre-trial stage but can occur at any time
before conviction and, if successfully completed, the child avoids a criminal record.

Strategic
litigation

Strategic litigation is also referred to as public interest litigation or impact litigation. In this case study,
strategic litigation is used to refer to a strategy of ‘bringing a case before a court with the explicit aim
of positively affecting persons beyond the individual complainants before the court’.3 It is one of many
possible tools for bringing about social change.

Social change

Social change refers to ‘whether rights have been used to produce a tangible and sustainable impact on
the ground for those who ought to benefit from them’.4

1. Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007, sections 15 & 16. Child Justice Act 75 of 2008, section 1.
2. Child Justice Act 75 of 2008, section 1.
3. Skelton A (2017) Strategic Litigation Impacts: Equal Access to Quality Education. New York: Open Society Foundations. p13.
4. Budlender S, Marcus G & Ferreira N (2014) Public Interest Litigation and Social Change in South Africa: Strategies, Tactics and Lessons.
New York: Atlantic Philanthropies. p96.
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Executive summary
Following its first democratic elections in 1994, South Africa adopted a progressive Constitution and
established a comprehensive legal framework that aims to give effect to children’s constitutional rights.
This governing legal framework forms the foundation for social change, which can be defined as realising
constitutional rights in a way that brings about ‘tangible and sustainable’ improvements in children’s lives.5
Strategic litigation aims to set legal precedents to improve and strengthen laws. It is a useful tool for
catalysing legal change, since the government is constitutionally obligated to give effect to children’s
rights and failure to do so is justiciable. However, while strategic litigation is an important lever, litigation
alone is not enough to drive lasting change in realising children’s rights.
This case study tells the story of a multi-faceted advocacy strategy carried out by the Centre for Child
Law in partnership with other Civil Society Organisations in seeking amendments to the Criminal Law
(Sexual Offences and Related Matters) Amendment Act 32 of 2007 [Hereon after referred to as the Sexual
Offences Act]. The strategy included both strategic litigation and legislative advocacy which aimed to drive
and harness holistic changes to the law. Specifically, the case study documents the strategic litigation and
advocacy campaign underpinning the successful 2015 amendments to the Sexual Offences Act.
The case study focuses on two court cases that challenged the constitutionality of some provisions of
the Sexual Offences Act, intending to advance children’s rights. In the first case, Teddy Bear Clinic for
Abused Children and RAPCAN v Minister of Justice and Constitutional Development and Another [Hereon
after referred to as Teddy Bear Clinic case],6 the applicants challenged the constitutionality of sections of
the Sexual Offences Act which criminalised children between the ages of 12 and 16 years who engaged
in consensual sexual activities.
In the second case, J v National Director of Public Prosecutions [Hereon after referred to as J v NDPP],7 the
applicants challenged the constitutionality of provisions of the Sexual Offences Act which required that
the names of child sex offenders must be automatically included on the National Sex Offenders Register.
These two cases built on a history of civil society engagement in the law reform process as it related to
the Sexual Offences Act and related legislation concerning children. A campaign took shape around
these cases, involving a loose coalition of civil society organisations. Based on practical experiences, the
coalition provided input and expertise into the litigation strategy and promoted conversation and social
mobilisation outside the courtroom.
In both cases, litigation was successful and resulted in the South African Constitutional Court declaring
the relevant provisions of the Sexual Offences Act unconstitutional. The Constitutional Court’s declaration
of invalidity triggered the law reform process and Parliament was required to address the constitutional

5.
6.
7.

Budlender S, Marcus G & Ferreira N (2014).
2014 (2) SA 168 (CC).
2014 (2) SACR 1 (CC).
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defects. When the Parliamentary process began, the Centre for Child Law took a back seat while other
members of the coalition took over and led the legislative advocacy part of the work to ensure that the
court victories translated into legislative amendments. The Community Law Centre (now the Dullah Omar
Institute) based at the University of the Western Cape played a key role in spear-heading the process of
engagement both inside and outside of Parliament. This ultimately led to the enactment of amendments
that were more progressive than those ordered by the court.
This case study is divided into two parts. The first part describes how the litigation and advocacy campaign
unfolded. The second part presents the reflections of participants involved in the process, drawing on
a framework developed by Budlender et al who identified seven factors that maximise the prospect of
success in strategic litigation and effecting social change.8 Adapting these factors to the case-specific
context and including additional factors that emerged through discussions with respondents carried out
for purposes of this study, this section reflects on the lessons learnt from this campaign in relation to:
1.

Building on existing momentum and networks;

2.

Having a systemic goal and long-term strategy;

3.

Careful selection of clients and ongoing engagement;

4.

Characterisation, both in court and in the public domain;

5.

Research as evidence;

6.

Establishing a multi-layered strategy;

7.

Mobilisation and coordination;

8.

Engaging proactively with the media;

9.

Engaging in multiple conversations with a diverse range of voices;

10. The extent of child participation; and
11. Follow-up.
In addition to reflecting on the processes and strategies adopted in the litigation and advocacy campaign,
the case study also compares the campaign’s initial overarching objectives with its eventual outcomes
of the litigation and advocacy. The case study considers the extent to which this campaign achieved its
objectives in five potential areas of impact, ranging from setting legal precedent that provides better
recognition and protection of children’s rights, to increasing public awareness and discussion as well as
bringing about material and tangible improvements for children themselves.

This case study aims to contribute to the growing body of knowledge on what constitutes a successful
strategic litigation and legislative advocacy campaign which will effectively drive socio-legal change
for children. The case study also seeks to inform and facilitate a learning process for those interested
in getting involved in this type of collaborative work and will offer interesting insights on how to
forge a successful multi-faceted advocacy strategy which will result in progressive changes in how
children’s rights are protected in law and practice.

8.

See note 1 above (Budlender et al, 2014).
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A

Introduction

The Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007,9 more commonly
known as the Sexual Offences Act, was signed into law by then-President Thabo Mbeki in December
2007 after years of debate and deliberation.10 The Act was lauded by many as a comprehensive piece of
legislation which amongst other things: codified sexual offences, standardised the age of consent and
provided for a range of services to victims of sexual violence.
However, one clause – known as the ‘kissing
clause’ – caused an outcry from many sectors.
To safeguard children from sexual abuse,
sections 15 and 16 of the Sexual Offences
Act criminalised all sexual activities involving
children aged between 12 and 16 years,
including all consensual sexual activities
between adolescents in this age group, ranging
from kissing to penetrative sex. In response, the
media ran headlines including ‘Tough new law
means no more teen kisses’11 and ‘SA teens go
kissing crazy.’12 Facebook groups with names
such as ‘Everyone against the new kissing law’
sprang up and teens planned ‘kissathons’ in
public places in protest.
Activists, academics, and those in organisations working with adolescents were among those concerned
about the implications of these provisions of the Act for adolescents. Key among those concerned was a
child protection organisation, known as the Teddy Bear Clinic for Abused Children (TTBC), which works
with both abused children and young sex offenders. TTBC soon encountered the adverse effects of the
‘kissing clause’ in practice through their work with adolescents referred to their diversion programme.13
By early 2009, the Teddy Bear Clinic together with the Centre for Child Law (the Centre),14 and later
RAPCAN (Resources Aimed at the Prevention of Child Abuse and Neglect),15 began discussing the
possibility of challenging the constitutionality of the provisions in the Sexual Offences Act based on

9. Government of South Africa. Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007. Pretoria: Government
Printer.
10. While most of the Act came into effect in December 2007, certain chapters came into effect at a later date.
11. Rondganger L (2007, 17 December) Tough new law means no more teen kisses. IOL. Available at: https://www.iol.co.za/travel/southafrica/tough-new-sex-law-means-no-more-teen-kisses-382897.
12. News24 (2008, 5 January) SA teens go kissing crazy. Sapa-dpa. News24 archives. Available at: https://www.news24.com/News24/SAteens-go-kissing-crazy-20080105.
13. The Teddy Bear Clinic offers a diversion programme in partnership with the courts for young sex offenders. This programme is designed
to redirect the child offender away from the criminal justice system in order to rehabilitate the child into more constructive behaviours.
14. The Centre for Child Law carries out impact litigation, legislative and policy advocacy as well as research in order to advance the best
interests of children in South Africa.
15. Is an organisation which worked within an advocacy framework towards the realisation of a prevention-oriented child protection
system, gender equality and children’s participation in all decisions affecting their lives.
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the argument that they violated the rights of adolescents who engaged
in consensual sexual activities with each other. Discussions by the three
organisations (Centre for Child Law, Teddy Bear Clinic and RAPCAN)
resulted in the initiation of the first leg of the multifaceted advocacy
strategy, which was the initiation of litigation for the case of Teddy Bear
Clinic for Abused Children & Another v Minister of Justice and Constitutional
Development & Another.
The civil society coalition and advocacy which formed around the Teddy
Bear Clinic case to challenge the constitutionality of the provisions of
the Sexual Offences Act was successful. In court, Teddy Bear Clinic &
RAPCAN were the applicants represented by the Centre for Child Law.
The applicants made it very clear, as will be shown below, that what and
how they sought to change the law was the best way to go about the
matter because it would cure the defects in the legislation but would
retain the offences created by sections 15 and 16 to the extent that
they criminalise adults that engage in consensual sexual activities with
children. The applicants, therefore, allowed the provisions to serve their
primary purpose – namely, to protect children from predatory adults. In
October 2013 the Constitutional Court ruled in favour of the applicants
and found that the criminalization of children between the ages of 12 and
16 who engaged in consensual sexual activities was unconstitutional.16
Furthermore, the Constitutional Court ordered Parliament to amend the
Act within 18 months to ensure that children would not have to go through
the criminal process in such cases.
In May 2014, the Constitutional Court in J v National Director of Public
Prosecutions and Another17, declared section 50(2) of the Sexual Offences
Act unconstitutional in as far as it placed an obligation on sentencing courts
to automatically place the names of offenders, including child offenders,
convicted of sexual offences against children on the National Register for
Sex Offenders [Hereon after referred to as the ‘the Register’]. A High Court
judge had identified this issue on review and the Centre for Child Law was

The Constitutional Court
ordered Parliament to
amend the Act within
18 months to ensure
that children would not
have to go through the
criminal process in
such cases.

invited to participate in the case as amicus curiae.

16. Teddy Bear Clinic for Abused Children & Another v Minister of Justice and Constitutional
Development and Another (CCT 12/13) [2013] ZACC 35; 2013 (12) BCLR 1429 (CC); 2014 (2) SA
168 (CC); 2014 (1) SACR 327 (CC).
17. J v National Director of Public Prosecutions and Another (CCT 114/13) [2014 ] ZACC 13; 2014 (2)
SACR 1 (CC); 2014 (7) BCLR 764 (CC).
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In court, the Centre argued that section 50(2) was overboard, partly due to
What we see from
the two court cases is
how from the onset

the comprehensive definition of sexual assault which included every offence
from rape to kissing. The Centre further argued that at first glance it would
seem that the Register is set out in a manner that less serious offences attract
a shorter period on the Register. However, this wasn’t the case because more

organisations valued

than one count of any sexual offence could result in a child being placed

collaborative efforts in

on the Register for life. The purpose of the Register is to keep a record of

seeking to drive changes

offenders convicted of sexual offences against children and the ultimate goal

to the law which were

is to protect children from sexual offenders. However, section 50(2) of the

beneficial to adolescents.

Act made no provision for sentencing courts to exercise discretion in cases
involving child sex offenders and this lack of discretion for courts together
with the broad range of offences falling under the term ‘sexual offence’, did
not allow courts to take the particular circumstances of a case into account.
Sentencing courts could not look at things like if the child offender truly
poses a threat to children and if the circumstances justify such an approach.
The High Court declared section 50(2) of the Sexual Offences Act invalid
and inconsistent with the Constitution insofar as it does not allow the court
to inquire and decide whether or not the particulars of an accused should
be entered into the National Register for Sex Offenders, after affording the
accused an opportunity to make representations.
This declaration of invalidity had to be confirmed by the Constitutional
Court. Following the High Court hearing, the Centre for Child Law invited
other NGOs dealing with both child victims and child sex offenders to discuss
the case. Childline South Africa, the Teddy Bear Clinic, and the National
Institute for Crime Prevention and the Reintegration of Offenders (NICRO)
subsequently became the Centre for Child Law’s clients in the Constitutional
Court case. The Constitutional Court handed down judgment on 6 May 2014
confirming the High Court’s order that section 50(2) of the Sexual Offences
Act is unconstitutional in so far as it allowed the automatic placement of child
sex offenders on the National Register for Sex offenders. The Constitutional
Court gave Parliament 15 months to correct the unconstitutionality.
In both the Teddy Bear Clinic and J v NDPP cases, the Constitutional Court
suspended the orders of invalidity and referred the matters back to Parliament
for new provisions to be drafted. What we see from the two court cases is
how from the onset organisations valued collaborative efforts in seeking
to drive changes to the law which were beneficial to adolescents. Strategic
litigation was the vehicle used to lift the campaign off the ground, fuelled
by a loose coalition of CSOs that had engaged with these issues in practice
for some time. This combination successfully resulted in the Constitutional
Court ordering Parliament to amend the Sexual Offences Act to address the
legal defects.
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While the two cases both contributed to advancing children’s rights in the context of the Sexual Offences
Act, there were aspects in which the two cases and the circumstances surrounding them differed. The
Teddy Bear Clinic case built on the momentum of related earlier law reform processes and was initiated by
the Centre for Child Law together with its CSO partners as part of a strategic litigation agenda. However,
the J v NDPP case was identified by a judge, CSOs had not picked up on this issue and consequently, there
had been no prior engagements and consultations. However, since the issues in J v NDPP were aligned with
the Teddy Bear Clinic case agenda, the civil society collaborations around the Teddy Bear Clinic case were
soon extended to include issues arising from the J v NDPP case as preparations were made to take the case
to the Constitutional Court. Although both cases had significant implications for children, the Teddy Bear
Clinic case attracted significant public attention and heated public debates, while the judgment in J v NDPP
flew largely under the radar.
The Constitutional Court judgements triggered the law reform process in Parliament for amendments to
the Sexual Offences Act to make it constitutionally compliant. The Centre for Child Law, as will be
demonstrated below, took a less prominent role in engagements with Parliament. However, the Community
Law Centre (now the Dullah Omar Institute) at the University of the Western Cape led the Parliamentary
process to ensure that the successes achieved in court carried through into the amendments to the law.

Purpose of the case study

This case study documents the strategic litigation and legislative advocacy campaign that resulted in the
successful amendments to the Sexual Offences Act in 2015.
Since 1994, South Africa has had a rich history of public interest litigation to promote the realisation of
constitutional rights. Recent studies have sought to understand and document how public interest
litigation, together with various forms of social mobilisation, can be used to advance social justice in
South Africa.18 A common thread through much of this work is that while public interest litigation is an
essential catalyst for law reform, it is not enough on its own to drive sustained social change.
The objective of this case study is to contribute to the growing body of knowledge of what constitutes
a successful strategic litigation and advocacy campaign (both in and outside of the courtroom) that is
effective in legal and social change for children in South Africa.
Providing an accessible account of the legal campaigns centred around these two cases we hope to
contribute to the emerging discourse on strategic litigation, provide guidance to other organisations and
facilitate a learning process for the partners involved in this collaboration on how to forge a strategic plan.
This plan includes, but is not limited to, strategic litigation that is well-placed to strengthen the child rights
system in South Africa and elsewhere.

18. See note 1 above (Budlender et al, 2014); Socio-Economic Rights Institute (ed) (2015) Public Interest Legal Services in South Africa.
Johannesburg: SERI; Skelton A (2017) Equal Access to Quality Education. New York: Open Society Foundation.
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Methodology

Respondents in the
study comprised of
legal counsel, civil

This case study is qualitative in its approach and draws on a range of

society organisations

sources, including a short desktop review of selected literature on

involved in the cases, the

strategic impact litigation in South Africa, analysis of court papers relating

coalition contributing to

to the two cases, media reports, submissions to Parliament and minutes

the law reform process,

of Portfolio Committee meetings as recorded by the Parliamentary

journalists and members

Monitoring Group.19

of Parliament.

The report also draws on face-to-face or telephone interviews with
eleven respondents and two written responses. Respondents in the study
comprised of legal counsel, civil society organisations involved in the
cases, the coalition contributing to the law reform process, journalists
and members of Parliament.

Outline of the Report

The case study is divided into two parts. The first part describes the story
of how the litigation and advocacy campaign unfolded. The second part
brings together the reflections of participants involved in the process,
both in terms of:
a.

the lessons learnt regarding the processes and strategies adopted at
the time; and

b.

the later outcomes and impacts of the litigation and advocacy campaign
at various levels.

19. For minutes of the meetings of Portfolio Committee on Justice and Correctional Services,
see: https://pmg.org.za/committee/38/.
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B

Understanding the sociopolitical context

After the first democratic elections in 1994, South Africa soon adopted
one of the most progressive Constitutions in the world. It contained a
Bill of Rights that enshrined socio-economic rights as well as civil and
political rights, all of which are justiciable and can be claimed through
and enforced by the courts. While public interest litigation played a
critical role in the fight against apartheid, the new dispensation provided
new opportunities for public interest litigation to extend socio-economic
rights to vulnerable groups and bring about tangible change in their lives.
Since 1994 there have been a substantial number of ground-breaking
judgments.20 Public interest litigation, combined with social mobilisation
strategies, have been critical in helping people to claim their rights and
keep the government accountable. However, in recent years there has also
been a backlash of sorts. As Budlender et al. (2014) note in their review
of trends in the public interest litigation environment in South Africa,
“public interest litigation successes since 1994 have begun to produce
a counter-mobilisation by opponents of progressive social change”.21
The authors observe that this is not unique to South Africa and that
other constitutional democracies have also experienced a subsequent
increase in more conservative elements using the same litigation tools to
advance a conservative agenda. They also note an increasing degree of
hostility from the government towards strategic litigation in recent years,
and a subsequent increase in the risk of non-compliance or ‘malicious’
compliance.
Despite these challenges, when used in combination with other social
mobilisation strategies, strategic litigation can play a vital role in holding
governments accountable and in advancing the rights of vulnerable
groups. After a wide-ranging law reform process in the early years of
democracy, South Africa has a progressive legal framework that aims to
translate rights enshrined in the Constitution into practice. The challenge

Public interest litigation,
combined with social
mobilisation strategies,
have been critical
in helping people to
claim their rights and
keep the government
accountable.

lies in the implementation of these laws.

20. See note 1 above (Budlender et al, 2014) for an overview of changing trends in the South
African public interest litigation environment.
21. See note 1 above (Budlender et al, 2014:13).
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The Criminal Law (Sexual Offences and Related Matters) Amendment Act 32
It was against this
backdrop that Parliament
passed the Sexual

of 2007, was deliberated and later implemented in a context in which the
levels of violence, in particular violence against children, were extremely
high. A national study of violence at schools in 2008 found that one in five
(22%) of the secondary school learners surveyed had experienced some

Offences Act in 2007 to

form of violence in the preceding 12 months.22 A second round of the study

comprehensively reform

conducted in 2012 found that a similar proportion (22%) of secondary

the law on sexual offences

school learners reported having been threatened with violence or being

and to consolidate all the

the victim of an assault, robbery and/or sexual assault at school in the

legal aspects related to

preceding year. More recently, the first national study on the prevalence of

sexual offences in a single

violence against children in 2016 found that one in three 15 to 17-year-olds

statute.

had experienced sexual violence of some form.23
At the same time, South Africa was experiencing the world’s largest HIV
epidemic in which girls and young women were – and continue to be –
disproportionately affected. In this context, open communication about
sexual and reproductive health, education about safe sex practices, and
access to youth-friendly reproductive health and contraceptive services
at clinics form a vital part of the broader national prevention strategy to
prevent new infections. It was against this backdrop that Parliament passed
the Sexual Offences Act in 2007 to comprehensively reform the law on
sexual offences and to consolidate all the legal aspects related to sexual
offences in a single statute.

Background to the Sexual Offences Act 32
of 2007
The Sexual Offences Act was the result of a broader law reform process that
began after the country’s first democratic elections in 1994. In 1998, the
South African Law Reform Commission (SALRC) began an investigation into
sexual offences against children which was later broadened into a review of
all sexual offences, including those committed against adults.
As part of this process of consultation, the SALRC produced Discussion
Paper (85) on sexual offences in 1999 and proposed criminalising a person
who engaged in sexual activity with a child. However, since the focus was
on addressing child molestation, this offence applied in cases where the

22. Burton P & Leoschut L (2013) School Violence in South Africa: Results of the 2012 National School
Violence. Monograph Series, No 12. Cape Town: Centre for Justice and Crime Prevention.
23. Burton P, Ward CL, Artz L & Leoschut L (2016) The Optimus Study on Child Abuse, Violence and
Neglect in South Africa (Research Report). Cape Town: Centre for Justice & Crime Prevention.
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child was at least two years younger than the accused.24 A later Discussion Paper (102) allowed a defence
to the charge if (a) the accused was below the age of 16 years at the time or (b) the age of the accused
did not exceed the age of the child by more than three years.25 The SALRC’s Report on Sexual Offences
in 2002 noted that many of those commenting on the discussion papers were in favour of the rationale
underlying these early provisions, which was to protect adolescents from sexual exploitation while also
recognising and decriminalising the reality of teenage sexual experimentation.26 However, the provisions
were to change again as the process ran its course.
The SALRC Report on Sexual Offences was submitted to the Minister in December 2002, and a draft Bill was
tabled in Parliament in September 2003. Public hearings were held towards the end of 2003 and into 2004, after
which the Portfolio Committee on Justice and Constitutional Development deliberated further. The matter was
then postponed. A new draft was prepared in May 2006, with little opportunity for further public comment.
By this point, the provisions in the Bill differed significantly from the recommendations contained in the early
discussion papers. The Sexual Offences Act was eventually passed unanimously in December 2007.

What changed with the new Sexual Offences Act?

The Sexual Offences Act codified the law regarding sexual offences in South Africa and included all sexual
offences in a single statute. It comprised a comprehensive reform of the law on sexual offences, repealing
various common law crimes and replacing most of the provisions in the Sexual Offences Act 23 of 1957.
It broadened the range of acts that constitute sexual offences, made the definitions of sexual offences
gender-neutral, and specified the services that victims of sexual offences should receive. Most sections of
the Act came into force in December 2007.
The new Act standardised the age of consent for sex at 16 years. It also stated that children under the
age of 12 years and people with mental disabilities are incapable of consenting to a sexual act. Any nonconsensual sexual penetration or sexual violation would constitute rape, sexual assault, or any other
relevant offence as in the case of adults.
While the majority of these changes were welcomed, the new Sexual Offences Act effectively criminalised
all sexual activities, including consensual sex, among adolescents under the age of 16 years. Section 15
defined the offence of consensual sexual penetration with a child (referred to as statutory rape) and stated
that, if two adolescents aged 12 years or older, but under 16 years engage in consensual sexual activity,
both parties must be charged with statutory rape. In the case of non-penetrative acts as defined in section
16 (statutory sexual assault), the law allowed for a ‘close-in-age’ defence if the adolescents were less than
two years apart. The Act also created an obligation on anyone who was aware of consensual sexual activity
between adolescents under 16 years to report it to a police official or be liable for a fine or imprisonment.

24. South African Law Commission (1999) Project 107: Sexual Offences Discussion Paper 85 – Sexual Offences: The Substantive Law. Pretoria:
SALRC. p264.
25. https://www.justice.gov.za/salrc/dpapers/dp102.pdf
26. South African Law Commission (2002) Project 107: Sexual Offences Report. December 2002. Pretoria: SALRC.
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BOX 1
Overview of the deliberations on sexual offences against children in Parliament
in 2003/04
In August 2006, the Deputy Minister of Justice briefed the Parliamentary Portfolio Committee on Justice and
Constitutional Development about the deliberations on the Sexual Offences legislation that took place when he
was Chairperson of the Committee in 2003/04.
According to minutes of the meeting, the Deputy Minister explained that while the offences listed in the
preceding chapter would apply to children as well, Chapter 3 of the Bill listed sexual offences committed against
children specifically. He indicated that “the first and most difficult offence that the Committee dealt with, was
statutory rape”. He explained that Section 15 – which dealt with statutory rape – stipulated that “any act of sexual
penetration committed by a person with a child [aged 12 to 16] could never be lawful, as the law did not regard
the child’s consent as being valid consent. The Bill thus refused to acknowledge the child’s consent, even though
the two persons had agreed to the sexual act.”
He explained that the offence: “involved two categories of persons. The first referred to children aged 12 to 16
who had sex with each other, and the second referred to persons older than 16 who had sex with children aged
12 to 16, even where the child agreed. The Committee decided to retain the [previous] statutory rape position
with regard to a person older than 16 having sex with a child aged 12 to 16.”
According to the minutes, he went on to explain that, “the more difficult category was children aged 12 to 16 who
were experimenting with sex amongst themselves. A Member of Parliament for the African Christian Democratic
Party] at the time called for the upper age to be set at 18 and not 16. That this committee could still debate the
issue, as the Committee at the time had opted for the majority view which was to set the upper age at 16. There
was definitely sympathy for [this] view, but the danger in setting the upper limit at 18 was that it would expand
criminality to include 17 and 18-year olds that experimented with sex. It was for that reason that the Committee
decided that if the two persons were both aged 12 to 16, the National Director of Public Prosecutions (NDPP)
must decide whether or not to prosecute. Secondly, if the NDPP decided to do so, both persons would have to be
prosecuted. That satisfied the equality clause.”
With respect to section 16 (statutory sexual assault), “the lesser offence of the commission of a sexual violation
against children … was retained in the current version. The Committee however decided to include a defence to
a charge of consensual rape, which was contained in Clause 53(2)(c). It stipulated that it would be a valid defence
if the children aged 12 to 16 who engaged in the sexual act were only two years apart. The Director of Public
Prosecutions in each province was given the power to decide whether or not to prosecute.”
Source: Meeting Report, Justice & Constitutional Development Portfolio Committee, 7 August 2006. Sexual Offences Bill: Deputy Minister
Briefing On 2003/04 Deliberations. Parliamentary Monitoring Group. https://pmg.org,za

The SALRC had advised against the introduction of a Register of sexual offenders and the imposition of
community notification obligations on sexual offenders, but as a result of deliberations in Parliament,
the new Sexual Offences Act created a National Register for Sex Offenders to record the details of those
convicted of sexual offences against children or people with mental disabilities. The intention was to
protect these vulnerable groups from predatory adults by allowing prospective employers (and others) to
check if the details of their existing or prospective employees are recorded on the Register. Inclusion on the
Register was automatic upon conviction, including for child sex offenders.
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Teddy Bear Clinic for Abused Children
and RAPCAN v the Minister of Justice and
Constitutional Development and Another
Build up to the Teddy Bear Clinic case

Before the law was passed, key arguments made in support of the criminalisation of sexual activity between
adolescents were: that children are a vulnerable group who are susceptible to the influence of adults and
older children, and therefore need to be protected; and that a ‘deterrent’ was needed to stop adolescents
from engaging in sex because of the potential negative emotional and physical effects. There were also
concerns based on moral and religious beliefs.
Yet, in the years after the Sexual Offences Act was signed into law, it became clear that adolescents were
being exposed to the harshness of the criminal justice system for engaging in consensual sexual acts, and
that these provisions were more likely to harm children than to provide them with the intended protection.
Various actors raised their concerns about these negative effects during the sexual offences law reform
process: first the SALRC, then various civil society groups and activists responding to SALRC Discussion
Papers and in public hearings in the parliamentary process before the Act was signed into law; and, once
the Act was passed, teenagers themselves.
The issue was therefore very much on the Centre for Child Law’s agenda as part of a broader strategy for
strategic impact litigation. By early 2009, the Centre for Child Law had begun consulting others in their
network, including the Teddy Bear Clinic and RAPCAN, about identifying potential cases that could form
the basis for strategic litigation to advance children’s rights.
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The effects of the Act in practice

It is possible that the law-makers intended that adolescents who were prosecuted for engaging in consensual
sexual activity would be referred for diversion and therefore have minimal contact with the criminal justice
system. However, this was not how the implementation of these provisions played out in practice. In fact,
the negative effects of the Act in practice soon became apparent to the staff at the Teddy Bear Clinic who
worked directly with adolescents. At the time, the organisation had more than 24 years of experience and
offered a full range of services for abused children and other children in need of care, including forensic
medical examinations, forensic psychological and other counselling (including HIV test counselling), play
therapy, preparation for court appearances for children and their families, and programmes designed to
divert young sex offenders away from the criminal justice system to a therapeutic environment.
One case, in particular, involving a girl who was referred to the Teddy Bear Clinic for a diversion programme,
was identified as illustrating the harmful effects of these provisions on adolescents and was described in
the founding affidavit for the litigation.

The case of ‘G’ and ‘H’
The case involved a 15-year-old girl (‘G’) who was referred to the Teddy Bear Clinic for diversion after being
charged under section 15(1).27 G had been charged after her mother had informed her father (following a
row with G) that G was sexually active with her boyfriend of the same age. After admitting this to her father,
G was taken by her father to a state clinic where she underwent a physical examination to confirm that
she was having sex regularly. The state clinic then referred her to the South African Police Services where a
charge was laid against G and her boyfriend (‘H’).
Both G and H were referred for diversion to a young sex offenders programme run by the Teddy Bear Clinic.
However, as the founding affidavit cited below explains, the programme was deemed to be unsuitable and
unnecessary in this case:
“This programme entailed cognitive behaviour modification and instruction on how to deal with
illogical thought processes, actions and consequences. However, it was [the view of the Assistant
Director of Teddy Bear Clinic who was personally involved in the matter] that the programme was
not useful to G, as her behaviour [did not need] to be modified (she was by then older than sixteen)
and her thought processes regarding her relationship and sexuality were both logical and normal.”

27. This section and the subsequent section on the Jules High School case draw on the description of events outlined in the founding
affidavit for this case as submitted to the North Gauteng High Court.
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The founding affidavit further explains,
“The charges against G and H upset G greatly, as she did not have
any regrets about the sexual activity and did not blame H for it.
At school, her peers and teachers knew about the charge against
her and she felt stigmatised and labelled as ‘easy’. She reported
that the boys at her school gossiped about her in a very insensitive
way. However, H did not experience the same consequences and
therefore the impression was that he ‘got away with it’. G suffered
much pain and shame from these events and said that she would
not engage in a relationship again, even though she and H still had
strong feelings for each other. Both G and her father were resistant
to G’s involvement in the diversion process; G because she felt that
she was being punished for something innocuous and her father,
because he felt the whole ordeal was H’s fault – not his daughter’s.”
This case illustrates the way in which these provisions violated G’s rights and
resulted in harm rather than protection. Identifying the challenges brought
about by the implementation of the programme, the Centre for Child Law and
the Teddy Bear Clinic began work on conceptualising a case to challenge the
constitutionality of the relevant sections. By June 2009, RAPCAN had agreed
to join them as the second applicant. These discussions became even more
urgent when in early November 2010, another case involving adolescents
made media headlines.

The Jules High School case
This second case, which became known as the Jules High School case,
was also described in the founding affidavit of the Teddy Bear Clinic case.
The case involved a 15-year-old girl (J) and two boys, aged 14 and 16
respectively, who were filmed having sex on the school premises while
under the influence of alcohol. The younger boy attended the same school
as J, while the older boy did not. The footage, which was filmed on cell
phones by others who were present at the time, went viral and the case
attracted significant media attention.
The Teddy Bear Clinic became involved when, the week following the incident,
they were requested by the Gauteng Department of Social Development to
attend a meeting at the school to provide therapeutic assistance to the girl,

It was against this
backdrop that Parliament
passed the Sexual
Offences Act in 2007 to
comprehensively reform
the law on sexual offences
and to consolidate all the
legal aspects related
to sexual offences in a
single statute.

who was being treated as a victim of rape. The Teddy Bear Clinic assisted the
children affected, including those who witnessed the incident, as well as the
parents and staff at the school.
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The two boys were initially charged with rape and arrested outside the school premises, in full view of their
peers. After an initial appearance in court by the boys, there was further investigation and questioning of all
three adolescents, which led police to conclude that the encounter was consensual. The National Director
of Public Prosecutions (NDPP) at the time then decided to prosecute all three pupils for consensual sexual
penetration in terms of section 15 of the Act.

Source: © 2010–2020 Zapiro (All Rights Reserved). Originally published in Mail and Guardian, 18 November 2010. Printed
with permission.

The girl subsequently appeared in the Johannesburg Magistrate’s Court and was charged, after which the
matter was postponed. According to the founding affidavit, the Teddy Bear Clinic was asked at a preliminary
enquiry the following day if they could design a diversion programme specifically for the girl consisting
mainly of therapy. This was so that she would not have to attend a diversion programme designed for sex
offenders alongside other sex offenders.
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BOX 2
The NDPP withdraws charges against Jules High School learners
(Excerpt from media statement by the National Prosecuting Authority, 5 August 2011)
“… The NDPP was furnished with three reports from the Teddy Bear Clinic where the pupils were attending the
diversion programme. All these reports indicate that they have successfully completed the programme and have
shown a change in behaviour.
Indications are that they have shown remorse and took full responsibility for their actions by attending and
completing the programme. We are confident that through the programme, we have managed to address their
criminal behaviour by giving them an opportunity to readdress their lives.
A diversion programme has always been meant to steer young offenders away from the criminal justice system.
It forms part of the prosecution but leaves the young offender without a previous conviction. We hope that all
learners and children have learnt from this case that law enforcement and the National Prosecuting Authority
(NPA) will act decisively against all child offenders with similar conduct.
However, we have noted with concern that this problem seems to be continuing unabated as we continue to
receive similar cases and the common denominator is alcohol and unprotected sexual intercourse. The NDPP is
therefore making a clarion call to all members of the community including parents and teachers to monitor the
behavioural trends of pupils and children in general as the NPA cannot deal with this scourge alone.”
Source: https://www.gov.za/ndpp-withdraws-charges-against-jules-high-school-learners

The girl did not have legal representation during any of the processes leading to her appearance before
the Magistrate. Although the Child Justice Act allows for legal representation at a preliminary inquiry, no
representative was appointed for her, despite the controversial and high-profile nature of this case.
The three took a plea bargain and were referred for diversion to the Teddy Bear Clinic. Although the charges
were dropped after they completed the diversion programme the following year, the three adolescents
still had to endure questioning by the police and prosecutors, appear in court before a magistrate, and
participate in a diversion programme intended for offenders. For the girl, there was a rapid shift in her status
from starting her interaction with the National Prosecuting Authority as a complainant and subsequently
being treated as an offender, both in the eyes of the law and in the media, and all without having legal
representation. This added to her trauma of the experience, and highlighted the inappropriateness of
categorising adolescents as either victims or offenders when dealing with consensual sex.
The public shame and stigma around the case affected the lives of those directly involved, their families
and others at the school. Anecdotal evidence notes that pupils at the same school refused to wear the
school uniform outside of the school premises because of the stigma associated with the school name at
the time. While the boy from Jules High School returned to school and arrangements were made for him
to finish his exams, the girl did not return. She had still not returned by the time the proceedings were
initiated in the High Court.
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The girl’s name was not released during the case. However, the fact that politicians visited her family at
her house early on is likely to have alerted the community to her involvement in the case. In a submission
to Parliament five years later, the Director of the Teddy Bear Clinic described the traumatic impact of the
situation on the young girl:28
[She] was in therapy for a long time, racked with guilt, self-blame, and stigma. In addition, she
manifested compelling symptoms of depression, self-mutilation, and suicidal thoughts. She felt
labelled and questioned her behaviour, which had a devastating impact on her wellbeing. She
failed to complete her schooling, dropping out as she could not handle it emotionally.
This case clearly demonstrated the harm that these provisions in the Act could cause for the children they
were intended to protect. Tragically, the young girl took her life in 2014 at the age of 19.29

Conceptualising and strategising around the constitutional challenge

The Jules High School case reaffirmed the importance of taking this issue before the courts and added
further impetus to the preparations for the case already underway.
The litigation team dedicated a great deal of time and careful consideration to conceptualising the case
because the new Sexual Offences Act was generally a positive step towards upholding children’s rights
– but some of its specific provisions were not. The litigation team also understood that the case could
easily be misunderstood as being a call for children to have a right to have sex, as this was the first major
case involving children’s autonomy. There was also uncertainty about how the Constitutional Court would
receive the case, as four new judges had joined the court in the period before the application was launched.
With these factors in mind, the team were conscious of the need to craft the case carefully.
One of the first strategic points of discussion was to determine whether the relevant sections were, in fact,
unconstitutional and whether the challenge should focus only on consensual behaviours that were nonpenetrative (section 16) or should include penetrative acts (section 15) as well. The team decided that both
should be challenged, since if the criminalisation of consensual sexual activity was an intrusion by the state
into adolescents’ private lives – and therefore a breach of their privacy – this would apply in both instances.

28. Teddy Bear Clinic submission (2015, 3 March) Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Bill:
public hearings Day 1. Justice and Correctional Services Portfolio Committee. Parliamentary Monitoring Group minutes. Available at:
https://pmg.org.za/committee-meeting/20091/.
29. Narsee A (2015, 8 March 2015) Sex video shame led Jules High pupil to kill herself. Sunday Times. Available at: https://www.timeslive.
co.za/sunday-times/news/2015-03-08-sex-video-shame-led-jules-high-pupil-to-kill-herself/.
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Once the case of G and H was identified, further strategic discussions
focused on who the clients in the case should be. The team agreed that
the issues dealt with in the case were too sensitive and too personal to
have individual adolescents as clients. Having adolescents as the clients

Having adolescents as
the clients would have

would have required them to be identified and to speak about intimate

required them to be

issues in court. Instead, it was agreed that the Teddy Bear Clinic, as a child

identified and to speak

protection organisation with extensive experience in providing support

about intimate issues

to children through a range of services, would be the institutional client.

in court.

The organisation could then tell the story of the G and H case and how
the experience highlighted problems with the law, while shielding the
adolescents’ identities to protect them from further exposure. The trauma
experienced by the adolescents in the Jules High School case only served
to confirm for the team that this was the right choice.
RAPCAN was approached to join the case as the second applicant. As
an organisation dedicated to the prevention of child victimisation and
offending, and the promotion of children’s rights, RAPCAN had twenty
years of practical experience and expertise in these issues that the legal
team could draw upon.
Once both applicants were on board, there were further discussions on
how to characterise the case. There were two sets of arguments to be
made: one set centred on child protection which emphasised that dealing
with consensual adolescent sex through the criminal justice system was an
over-reach that resulted in more harm than protection; the other was an
autonomy argument which was framed in terms of adolescents’ rights to
privacy and bodily and psychological integrity, and in which the state had
a limited role in terms of intervening in adolescents lives. The former was a
simpler, and less controversial, argument to make, but both were valid and
viewed as important issues to argue. It was agreed that all the arguments
would be included in the legal arguments to be made to the court.
The two clients had differing views on the role of the state in measures
to delay sexual debut and guide children’s sexual choices. The Director of
RAPCAN felt that the state had no role to play beyond providing access
to comprehensive reproductive health services. The Director of Teddy Bear
Clinic was of the view that the state could have a role to play in delaying
sexual debut and guiding sexual choices, but that this support should
be educational, therapeutic and supportive. After discussions between
the legal team and the clients, the approach of the Teddy Bear Clinic was
adopted as the strategy on this issue for the case. Despite their differing
perspectives, both clients shared the conviction that consensual teenage
sex should be dealt with through social and educational structures rather
than through the criminal justice system.
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A further consideration was the timing and the extent to which there was public support for such a challenge.
The reaction to the ‘kissing clause’ when the Act was signed into law, and to the Jules High School case,
indicated that public sentiment was likely to be in favour of the applicants’ position.
Yet, even at this early stage, it was clear that the negative implications of criminalisation were not evident to
everyone, and that it would be necessary to explain carefully what the case was trying to achieve.

Bringing the application before the North Gauteng High Court

In December 2010, the Teddy Bear Clinic and RAPCAN, represented by the Centre for Child Law, brought the
application in the North Gauteng High Court against the Minister of Justice and Constitutional Development
(first respondent) and the National Director of Public Prosecutions (second respondent).
The applicants laid out their arguments in a founding affidavit deposed to by the Director of the Teddy Bear
Clinic. The application challenged the constitutional validity of aspects of sections 15 and 16 of the Sexual
Offences Act, as well as section 56(2) of the Act which provided that a valid defence to a charge under section
15 or 16 was to contend that the child deceived the accused into believing that he or she was 16 years or older
at the time of the offence, and that the accused reasonably believed this.
The applicants also challenged the limitation of the “close-in-age” defence to offences under section 16 only;
the provisions on mandatory reporting of sexual offences against children, and the provisions on the National
Register for Sex Offenders that obligated courts to make an order to include the details of those who have
been convicted of a sexual offence against a child on the Register.30 This included adolescents convicted for
engaging in consensual sexual acts with other adolescents.
The applicants argued that criminalising consensual sexual activities between adolescents was in breach
of such children’s constitutional rights as well as South Africa’s international law obligations. However, the
applicants expressly stated that they did not seek to challenge:
z Aspects of the Act that dealt with non-consensual sexual offences.
z Aspects of sections 15 and 16 that criminalised adults engaging in acts of sexual penetration and
sexual violation with children aged between twelve and sixteen years, because of the vulnerability of
adolescents to the psychological influence of adults.
The applicants contended that the Act criminalised normal adolescent behaviour and argued that the
law was not in children’s best interests as it infringed on their constitutional rights to dignity, privacy, and
bodily and psychological integrity. A key element of the applicants’ strategy was to provide substantive
evidence for these arguments, both in terms of the affidavits describing the experience of the clients and
other professionals in practice, and by submitting expert evidence on adolescent sexuality.

30. Section 50(2)(a)(i) of the Sexual Offences Act. Individuals who are listed on the National Register of Sex Offenders are restricted from
working with children, licensing certain facilities and ventures, and becoming a foster or adoptive parent or caregiver.
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BOX 3
The impugned provisions of the Sexual Offences Act (prior to 2015 amendment)
Section 15: Acts of consensual sexual penetration with certain children (statutory rape)
“15. (1) A person (‘A’) who commits an act of sexual penetration with a child (‘B’) is, despite the consent of
B to the commission of such an act, guilty of the offence of having committed an act of consensual sexual
penetration with a child.
(2)(a) The institution of a prosecution for an offence referred to in subsection (1) must be authorised in writing
by the National Director of Public Prosecutions if both A and B were children at the time of the alleged
commission of the offence: Provided that, in the event that the National Director of Public Prosecutions
authorises the institution of a prosecution, both A and B must be charged with contravening subsection(1).
(b) The National Director of Public Prosecutions may not delegate his or her power to decide whether a
prosecution in terms of this section should be instituted or not.”
Section 16: Acts of consensual sexual violation with certain children (statutory sexual assault)
“16. (1) A person (‘A’) who commits an act of sexual violation with a child (‘B’) is, despite the consent of B to the
commission of such an act, guilty of the offence of having committed an act of consensual sexual violation
with a child.
(2)(a) The institution of a prosecution for an offence referred to in subsection (1) must be authorised in
writing by the relevant Director of Public Prosecutions if both A and B were children at the time of the alleged
commission of the offence: Provided that, in the event that the Director of Public Prosecutions concerned
authorises the institution of a prosecution, both A and B must be charged with contravening subsection (1).
(b) The Director of Public Prosecutions concerned may not delegate his or her power to decide whether a
prosecution in terms of this section should be instituted or not.”
Section 16 must be read with the defence created in section 56(2)(b) of the Act, which provides:
“56. (2) Whenever an accused person is charged with an offence under….
(b) section 16, it is a valid defence to such a charge to contend that both the accused persons were children
and the age difference between them was not more than two years at the time of the alleged commission of
the offence.”

In making their arguments, the applicants drew on a wealth of experience in engaging with the criminal
justice system with respect to both child victims and child offenders. They noted that even with diversion,
children will be exposed to the early process of the criminal justice system and will have to discuss and
admit responsibility for the section 15 or 16 offence. They may also be exposed to public humiliation when
it becomes known that they have been accused of such offences. The negative effects were illustrated by
describing the cases of G and H and the Jules High School case.
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The applicants argued that achieving the stated goal of protecting adolescents from adult sexual
exploitation did not require criminalising consensual sexual activity between adolescents, and that the
harm caused outweighed the potential benefits. The applicants also argued that the protective measures
included in the provisions – such as that the J v NDPP must decide whether or not to prosecute – were not
sufficient to avoid such harm.
The application also drew extensively on expert opinion on sexual development and adolescent sexual
behaviour prepared at the request of the Centre for Child Law by child and adolescent mental health
experts at the University of Cape Town. 31
The expert report reviewed the evidence available in published research to show that adolescents reach
physiological sexual maturity during adolescence (between the ages of 12 and 16 years).32 Studies further
showed that sexual experimentation, ranging from kissing or touching to intercourse, are common and
“developmentally normative” (or normal) for many at this age, and that this sexual exploration is “potentially
healthy if conducted in ways for which the individual is emotionally and physically ready and willing”.33
Adolescents require particular support and guidance during this period of transition because they are
still maturing cognitively, and because their experiences during this period of their lives have long-lasting
effects into adulthood.
The authors noted that the provisions did not discriminate between healthy and unhealthy behaviours,
and that it was not appropriate to punish both healthy and unhealthy behaviours. Rather than deterring
sexual activity, the provisions were more likely to have the opposite effect of promoting unhealthy behaviour
by driving sexual activity underground, shutting down communication between adolescents and adults
and cutting adolescents off from access to reproductive health services. This, in turn, could exacerbate the
negative physical consequences, such as unwanted pregnancies and increased levels of HIV infection and
other sexually transmitted infections. This was despite the provisions in the Children’s Act (38 of 2005) that
aimed to make reproductive and sexual health services freely available to children who need them. The
authors also indicated that the provisions were likely to reinforce social stigma and taboos around sexuality.
The applicants argued that instead of only protecting adolescents from sexual interference from adults,
the provisions criminalised sexual acts between adolescents no matter how developmentally ready and
healthy they may be. The application summarised the negative effects of criminalising and prosecuting
adolescents for consensual sexual activities as follows:
1.

It unnecessarily stigmatises them as criminals and sex offenders.

2.

It brands certain activities which may be a normal part of the development of adolescents’ sexuality
as abnormal, deviant, and wrong.

3.

It impedes children’s access to reproductive and other health care and counselling services; and

4.

It has the potential to unnecessarily subject them to the invasive and stressful processes of the criminal
justice system.

31. The opinion was prepared by Professor Alan Flisher, a child and adolescent psychiatrist teaching at the University of Cape Town, and
Anik Gevers, a clinical psychologist and researcher specialising in child and adolescent mental health and well-being, also at the
University of Cape Town.
32. Flisher and Gevers (2010) Expert affidavit.
33. See note 18 above (Flisher and Gevers, 2010).
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The application also highlighted the arbitrary and irrational nature of the provisions in some instances. For
example, in the case of “sexual violation” (section 16) and the close-in age-defence, the younger child is
protected (and not criminalised) in cases where the older child is older than sixteen; but in cases where the
older child is younger than sixteen, the younger child is criminalised along with the older child even if the age
difference between them is the same. Another example was the argument that it was arbitrary to afford the
“close in age exemption” created by section 5(2)(b) only in cases of consensual sexual violation (section 16).
The applicants further argued that the harmful consequences of criminalising consensual sexual activity
between adolescents were heightened by the provisions dealing with the National Register for Sex
Offenders and the reporting obligation. The purpose of the Register is to protect vulnerable groups such
as children and people with mental disabilities from coming into contact with those convicted of sexual
offences. However, the applicants argued that the danger posed by adolescents who have engaged in
age-appropriate consensual sexual acts with their peers was not only almost nil but was also substantially
outweighed by the lasting harm caused by being included on the Register. The requirement for reporting
also exacerbated the negative effects, making it less likely for adolescents to discuss or seek help with
sexual and reproductive health issues from adults.
Outlining the grounds upon which the applicants contended that the provisions were unconstitutional,
the applicants stated that the provisions violate the constitutional principle that children’s best interests
are of paramount importance in all matters concerning them. They also stated that:34
“Children enjoy the constitutional rights to human dignity, freedom and security of the person and
privacy equally with adults. These rights protect and support their sexual autonomy … adolescents
may need protection from older sexual predators to a sufficient extent to outweigh their sexual
autonomy; but where their peers are concerned, their right to sexual autonomy trumps any possible
protective effect that the consensual sexual penetration offence may have.”

The development of the Teddy Bear Clinic case in the High Court

In December 2010, the respondents indicated their intention to oppose the relief sought by the applicants.
The National Director of Public Prosecutions later indicated that he would abide by the decision of the High
Court but made submissions for the court to consider.
The state argued that the purpose of the provisions was to protect children from predatory adults and older
children, and that the provisions did not limit adolescents’ rights because of the scope for prosecutorial
discretion and the obligation to consider other legislation such as the Children’s Act, the Child Justice
Act as well as the Constitution, which would mean that arrests would rarely be justified. The state also
argued that even where children were charged under these sections, they would be diverted away from
the criminal justice system.

34. Teddy Bear Clinic, founding affidavit at para 89.
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By April 2011, three organisations had joined the case as amici curiae. The Women’s Legal Centre and
Tshwaranang Legal Advocacy Centre, both of which aim to promote and protect women’s rights, were
admitted to provide joint submissions on the disproportionate effect of the provisions on girls, and the
limitations on their rights to equality and to access healthcare services. The conservative interest group,
Justice Alliance of South Africa (JASA), also joined the case as amicus curiae. JASA argued that criminalisation
was necessary to maintain morality and act as a deterrent to adolescents engaging in sexual activity
because of the potentially negative consequences of doing so, particularly with regards to penetrative sex.
In their replying affidavit in September 2011, the applicants responded that prosecutorial discretion and
the likely use of diversion do not lessen the damaging effects of exposure to the early stages of the criminal
justice process because adolescents are still required to undergo police questioning and prosecutorial
interviews, and to have their personal affairs publicly scrutinised. They also argued that even though
the prosecuting authority may have discretion in bringing charges, there is no indication as to how
this discretion is to be exercised, nor is there guidance on what constitutes permissible and acceptable
adolescent sexual development.
They described two further incidents that had taken place after the application had been brought. The
first showed the unintended consequences of the provisions in preventing adolescents’ access to health
services at a national level. In early 2011, the applicants became aware that the Department of Health,
together with the Department of Basic Education, intended to launch an Integrated School Health
Programme which included a planned rollout of voluntary HIV counselling and testing (HCT) at schools.
While the counselling would be confidential, the pre-test counselling would require adolescents to discuss
whether or not they were sexually active and engaging in safe behaviour. As the law stood, this would put
learners at risk of criminal prosecution if they admitted to having sex because the counsellor would be
legally obliged to report the adolescent to the police under the mandatory reporting provisions in the Act.
In February 2011, the applicants directed the Centre for Child Law to write to the national Ministers of
Health and Basic Education, expressing their concerns. The letter explained that since the Act criminalised
consensual sexual activity between adolescents, it would be necessary for these activities to be reported
to the police. The letter also informed the Ministers of the legal challenge to the constitutionality of
sections 15, 16 and 54(1) of the Act, and asked that the roll-out HCT programme be postponed until the
constitutional challenge was decided.
The Minister of Health invited the team to meet with him to discuss the case and explain these implications.
The meeting was attended by representatives of the Teddy Bear Clinic, RAPCAN and the Centre for Child
Law, who highlighted that until the case had been decided, adolescents would still be at risk of arrest for
sexual offences. The Minister agreed that the HCT roll-out would not go ahead until the matter was resolved
and indicated he would discuss the matter with the Minister of Justice and Constitutional Development.
However, postponing the roll-out of this HIV prevention programme inhibited adolescents’ access to
important sexual and reproductive health support services. This was hugely problematic in the context of
the fight against HIV and the role of testing and sex education in preventing new infections. It was also in
opposition to other legislation that explicitly supports adolescent access to reproductive health services.
An example of this is section 134 of the Children’s Act (38 of 2005), which provides that no person may
refuse to sell condoms to a child aged 12 years or older.
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A second incident occurred during this period where the NDPP authorised
the prosecution of a group of seven teenagers in Limpopo under section 15
of the Act. It appeared that five boys, aged above 16, were charged for having
sex with girls under the age of 16 years (under section 15(1)), and another
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section 15(2) of the Act
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had a harsher effect on

as they were both under the age of 16. The case showed how section 15(2)

younger adolescents,

of the Act had a harsher effect on younger adolescents, as adolescents

as adolescents below

below 16 who have sex with their peers are open to prosecution while

16 who have sex with

adolescents below 16 who have sex with someone 16 or older are not. It

their peers are open

further appeared that the prosecutions were the result of an investigation
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into pregnancies at the school. The charges were withdrawn, but it showed

adolescents below

how the law, which was intended to protect children against sexual abuse,

16 who have sex with

was in practice being used to control adolescent sexual activity. It also

someone 16 or older

illustrated how the provisions might disproportionately affect girls, as their
pregnancies made them a target for prosecution.

are not.

In October 2011, JASA submitted affidavits as a way to submit evidence in
its capacity as third amicus curiae. These included affidavits from individual
health professionals outlining the potential dangers of having sex too early,
as well as statements from school principals outlining their opinions on
what effects decriminalisation would have on their schools. In response,
the applicants submitted an affidavit from the Chairperson of the School
Governing Body Association, indicating that the criminal justice system
was not the most effective way to address these challenges in schools.

The High Court judgment and the public’s
response
The Teddy Bear Clinic case was heard over the course of three days in April
2012. The judgment was handed down on 4 January 2013, more than two
years after the application was launched. In the judgment, the High Court
upheld the applicants’ challenge and ruled that the provisions violated
children’s constitutional rights to dignity,35 privacy,36 bodily and psychological
integrity,37 and the best interests of the child,38 and that the violations were
not justifiable. The High Court also made an order on how the relevant
provisions should be read to ensure their alignment with the Constitution.

35. Section 10 of the Constitution.
36. Section 14 of the Constitution.
37. Section 12(2) of the Constitution.
38. Section 28(2) of the Constitution.
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In his ruling, Judge Rabie noted that,
“The evidence presented in this application clearly indicates that the impugned provisions may cause
harm to children. They also constitute an unjustified intrusion of control into the intimate and private
sphere of children’s personal relationships, in a manner that will cause severe harm to them.” 39
The judgment also referred to the autonomy arguments made by the applicants, stating that, “these
provisions do not properly balance children’s rights to autonomy, dignity, and privacy with the state’s
interest in encouraging responsible sexual behaviour by children. In this regard, I again refer to what can
only be described as the irrational, overbroad and harmful consequences of these provisions”.40
While the judgment was a resounding victory for
the applicants, the reaction in the media was less
than positive. Sensationalised headlines such as, “Let
kids bonk, says judge”41 and “Judge okays child sex”42
appeared in newspapers and on local newspaper
billboards following the judgment. Although public
opinion had appeared to support decriminalising
consensual sexual activity between adolescents
after the law was enacted and at the time of the
Jules High School case, these concerns appeared to
have been largely forgotten two years later. News of
the judgment led to a conservative backlash in the
media headlines and on radio talk shows.
This negative shift in public opinion took the
applicants by surprise and required the applicants
and the Centre for Child Law to scramble into
damage control mode. Although one local
Picture 1: Sensationalist headline after High Court
judgement in the Teddy Bear Clinic case, January 2013

newspaper printed an apology for the “Let kids
bonk” headline the following day, there was a flurry
of negative media coverage and public debate,

often focused on the mistaken view that the judgment essentially lowered the age of consent to 12
years. Much of the coverage took on a moralistic tone, echoed in public debates. It was clear that many
misunderstood the decriminalisation of consensual sex between adolescents to mean that teenagers were
now encouraged to have sex.

39. Teddy Bear Clinic for the Abused Children and Another v Minister of Justice and Constitutional Development and Another (73300/10) [2013]
ZAGPPHC 1 at para 74.
40. Teddy Bear Clinic (note 21 above) para 83.
41. Pretoria News (2013, 16 January) Let children bonk, judge rules.
42. Du Preez Y (2013, 16 January) Judge okays teen sex. IOL News. Available at: https://www.iol.co.za/news/judge-okays-child-sex-1452575.
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In response, the Centre of Child Law decided to adopt a proactive strategy
going forward, as the High Court judgment now had to be confirmed by
the Constitutional Court. They met with Teddy Bear Clinic and RAPCAN to
plan their communication strategy, focusing on developing simple, clear
messages that could be shared consistently. Examples included:
z The criminal justice system should not deal with consensual sex
between children; this should be the domain of parents, rather
than the police.
z In terms of the role of the state, concerns about consensual sex
between adolescents should be dealt with in the policy and
legislation of other government departments (social development,
education).
z Adolescents should be empowered by nurturing and caring
adults to make good independent decisions about sexuality and
life choices.

This experience also made it apparent that it was necessary to state definitively
upfront what the case was not about lowering the age of consent to 12 years;
it did not seek to challenge offences involving sexual activity between adults
and children; it did not challenge offences involving non-consensual sexual
activities by children against children, and it did not give adolescents carte
blanche to have sex.
The Centre for Child Law employed a media advisor in the run-up to the
Constitutional Court hearing to try to dispel the myths circulating in the
media. The applicants also released a joint position statement that clearly
stated what the constitutional challenge aimed to achieve and clarified
the issues that it did not address. The statement also referred to key
arguments made by the state and provided short, clear summaries of the
applicant’s arguments in response. This became a useful cornerstone in their
engagements with the media and the public. This approach was also used
in the founding affidavit for the Constitutional Court hearing, as they had
become wary that the case was being misunderstood.
During this period there was an effort to bring together, in a more organised
and focused manner, a coalition of civil society organisations concerned with
these issues, to develop and implement a comprehensive advocacy strategy
to secure lasting and effective change for children. The coalition purposely
included organisations working with both child offenders and child victims.
It provided an opportunity to inform the sector about the case and act as
a platform to debate perspectives, gauge support for different approaches,

a coalition of civil society
organisations concerned
with these issues, to
develop and implement a
comprehensive advocacy
strategy to secure lasting
and effective change
or children.

and obtain input into the overall strategy.
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The hearing in the Constitutional Court

Following the High Court judgment, the applicants, and their legal representative, the Centre for Child Law,
brought an application before the Constitutional Court to confirm the order of constitutional invalidity
made by the North Gauteng High Court.
As previously stated, the applicants contended that the impugned provisions infringed children’s
constitutional right to dignity,43 privacy,44 and the best interests of the child principle.45 They further asserted
that these infringements were not justified because there was no rational link between the provisions and
their stated purpose, and less restrictive means could have been used to achieve it. If these provisions
were not found to be unconstitutional, the applicants further challenged the constitutionality of sections
on mandatory reporting (section 54(1)(a)), as it relates to consensual sex between adolescents; and the
inclusion of children convicted under section 15 or 16 in the National Register for Sex Offenders (section
50(1)(a)(i) and section 50(2)(a)(i)).
The case came to the Constitutional Court at a time when the court was something of an unknown entity.
A new Chief Justice had been appointed and four long-serving Justices had recently departed from the
court. The case was heard on 30 May 2013 and was decided in early October the same year.
The unanimous judgment by Khampepe J on 3 October 2013 held that sections 15 and 16 of the Sexual
Offences Act were constitutionally invalid to the extent that they criminalise consensual sexual conduct
between children aged between 12 and 16 years. The court found that sections 15 and 16 infringed on the
adolescents right to dignity and privacy, and that they violated the best-interests of children principle in
sections 10, 14 and 28(2) of the Constitution, respectively.
The judgment was an important contribution to jurisprudence on children’s rights because it dealt with
the balance between the need to protect adolescents as a vulnerable group while also respecting their
autonomy, derived from their constitutional rights to dignity and privacy. The court drew on the human
dignity arguments that had been presented by the applicants in court and which had been successful in an
earlier case relating to the decriminalisation of consensual sexual activities between men.
Khampepe J opened the judgment by referring to children’s need for protection, noting that any law that
affects children must have “due regard to their vulnerability and their need for guidance […] We must be
careful, however, to ensure that, in attempting to guide and protect children, our interventions do not
expose them to harsh circumstances which can only have adverse effects on their development.”

43. Section 10 of the Constitution.
44. Section 14 of the Constitution.
45. Section 28(2) of the Constitution.

32

The judgment affirmed the Constitutional Court’s approach to children’s rights, which is based on “the
premise that children enjoy each of the fundamental rights in the Constitution that are granted to ‘everyone’
as individual bearers of human rights”. This includes the rights to human dignity and privacy. This was in line
with the jurisprudence in S v M, where Sachs J held that, “Every child has his or her own dignity” and that a
child should not be treated “as a mere extension of his or her parents”.46
The court adopted a broad construction of constitutional rights47, engaged in an analysis of whether these
rights had been infringed, and then determined whether the limitation was reasonable and justifiable.
Khampepe J noted that the court drew on the expert evidence provided by the applicants to inform this
analysis and that this evidence had not been challenged by the respondents.48
In terms of human dignity, the court held that children’s right to dignity is not dependent on the rights of
their parents49 “nor is the exercise by children of their dignity rights held in abeyance until they reach a certain
age”.50 In the matter before them, the court held that:51
It cannot be doubted that the criminalisation of consensual sexual conduct is a form of stigmatisation
which is degrading and invasive. In the circumstances of this case, the human dignity of the adolescents
targeted by the impugned provisions is clearly infringed. If one’s consensual sexual choices are not
respected by society, but are criminalised, one’s innate sense of self-worth will inevitably be diminished.
Even when such criminal provisions are rarely enforced, their symbolic impact has a severe effect on
the social lives and dignity of those targeted.

BOX 4
What the application is NOT about
z This case is NOT challenging the criminalization of adult sexual engagement with children below the age
of 16 – these adults must be charged with the relevant crime i.e., statutory rape, rape or sexual assault.
z This case is NOT challenging the criminalization of non-consensual sexual crimes committed by children.
These non-consensual sexual activities must remain criminalised.
z This case does NOT seek to lower the age of consent for sexual activities. Any child under the age of twelve
is incapable of giving consent. All sexual acts committed with a child under the age of twelve will be rape
or sexual assault.
z This case does NOT seek to promote or encourage sexual activity between adolescent – it deals with treating
children as criminals when they do engage in consensual sexual activities.
z This case does NOT challenge the definitions of sexual assault or rape.
Source: RAPCAN, Teddy Bear Clinic & Centre for Child Law (2013). Position Statements of the Applicants.

46.
47.
48.
49.
50.
51.

S v M (CCT 53/06) [2007] ZACC 18; 2008 (3) SA 232 (CC); 2007 (12) BCLR 1312 (CC) at para 18.
Teddy Bear Clinic (note 26 above) para 41.
Teddy Bear Clinic (note 26 above) para 48.
S v M (note 28 above) para 18.
Teddy Bear Clinic (note 26 above) para 52.
Teddy Bear Clinic (note 26 above) para 55.
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Furthermore, the court found that requiring that all sex offenders be listed on the National Register for
Sex Offenders, including adolescents who had engaged in consensual sexual activity, did not achieve the
goal of protecting children from adult sexual predatory behaviour. Instead, the court held that “to prevent
an adolescent from meaningfully interacting with children in the future purely because that adolescent
engaged in what may be developmentally normal sexual conduct constitutes a significant limitation of his
or her right to dignity”.52
In terms of the right to privacy, the court referred to previous jurisprudence in the case of the National
Coalition for Gay and Lesbian Equality, as cited by the applicants, in which it held that:53
Privacy recognises that we all have a right to a sphere of private intimacy and autonomy which allows
us to establish and nurture human relationships without interference from the outside community.
The way in which we give expression to our sexuality is at the core of this area of private intimacy.
In relation to the present case, the court found that:54
… this reasoning applies with equal force to the consensual sexual conduct of adolescents, because
the criminal offences under sections 15 and 16 of the Sexual Offences Act apply to the most intimate
sphere of personal relationships and therefore inevitably implicate the constitutional right to
privacy. The offences allow police officers, prosecutors and judicial officers to scrutinise and assume
control of the intimate relationships of adolescents, thereby intruding into a deeply personal realm
of their lives.
The court, therefore, held that, because the provisions prohibit consensual intimate relationships, they
“intrude into the core of adolescents’ privacy”55 and infringe on their rights. The judgment also noted the
interconnectedness of rights, indicating that an infringement on the right to privacy also limits the right
to human dignity.56
Regarding the best interests of the child, the court stated that section 28(2) of the Constitution is both a guiding
principle in each case that deals with a particular child and a standard against which to test provisions or
conduct which affect children in general.57 The court found that sections 15 and 16 ‘exacerbate harm and risk
to adolescents by undermining support structures, preventing adolescents from seeking help and potentially
driving adolescent sexual behaviour underground’58 and, even in the best-case scenario of diversion from the
formal criminal justice system, the criminalisation still exposes adolescents to the trauma of the early phases
of the process.

52.
53.
54.
55.
56.
57.
58.

Teddy Bear Clinic (note 26 above) para 57.
National Coalition (note 25 above) para 32.
Teddy Bear Clinic (note 26 above) para 60.
Teddy Bear Clinic (note 26 above) para 63.
Teddy Bear Clinic (note 26 above) para 64.
Teddy Bear Clinic (note 26 above) para 69.
Teddy Bear Clinic (note 26 above) para 72.
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In addition, the ‘mere existence of a prosecutorial discretion creates the
spectre of prosecution and thus undermines adolescents’ rights’.59 The court
also found that the mandatory prosecution of both adolescents, especially
when there was an age gap, was irrational and flew in the face of the

The court also found
that the mandatory

legislators’ rationale for the close-in-age defence, which was to protect the

prosecution of both

younger child.60 The court, therefore, found that the impugned provisions

adolescents, especially

were contrary to be best-interests principle.

when there was an age
gap, was irrational and

The court further held that, because the impugned provisions had the

flew in the face of the

opposite effect to what was intended – causing harm rather than providing
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protection – there was no rational connection between the provisions and

the close-in-age defence,

their purpose, and therefore the infringements were not reasonable and

which was to protect the

justifiable. While the court did not prescribe alternative means to achieve

younger child.

the goal of protecting adolescents from the risks of early sexual conduct,
it did find that there are less restrictive ways to do this, quoting another
judgment that found that section 36 of the Constitution “does not permit a
sledgehammer to be used to crack a nut.”61
As noted, the expert evidence and the cases submitted by the applicants
played a key role in persuading the court. Khampepe J specifically referred to
the role of evidence in such cases:62
I pause to emphasise two points. First, where one party has put
forward cogent expert documentary evidence indicating that the
impugned provisions do not pass constitutional muster, the party
seeking to uphold the validity of those provisions must advance
evidence of a similar nature if he or she is to have any hope of
success. Mere statements from the bar will not suffice. Second,
in matters concerning children, it is particularly important that
courts be furnished with information of the best quality that can
reasonably be obtained.

59. Teddy Bear Clinic (note 26 above) para 76.
60. Teddy Bear Clinic (note 26 above) para 77-78.
61. S v Manamela and Another (Director-General of Justice Intervening) [2000] ZACC 5; 2000 (3) SA 1
(CC); 2000 (5) BCLR 491 (CC) at para 34.
62. Teddy Bear Clinic (note 26 above) para 96.
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Turning to the relief sought by the applicants, the Constitutional Court set aside the North Gauteng High
Court decision which provided for the remedy of severance and reading-in. This was because the remedy
could have unintended consequences for the Act as a whole, and because the legislation and regulation
of this issue was the domain of the legislature. The Constitutional Court declared sections 15 and 16
inconsistent with the Constitution and invalid. The court then suspended the declaration of invalidity
for a period of 18 months to allow Parliament to amend the legislation in line with the judgment. The
Constitutional Court further placed a moratorium on the investigation and prosecution (and reporting
under section 54) of all cases under sections 15 and 16 involving children under the age of 16 years and
ordered that convictions under the relevant provisions be expunged. The suspension period was due to
expire on 2 April 2015.
The court declined to make a finding on 16- and 17-year-old adolescents who engage in sexual
penetration with a child under the age of 16 years.63 The applicants wanted to extend the close-in-age
defence to sexual penetration (section 15) to protect 16- and 17-year-olds, but the court indicated that
they had not heard arguments or been presented with evidence concerning children of this age. However,
the court flagged this issue, noting that “parliament may wish to reconsider the close-in-age defence”.64
As we explain in greater detail, this issue was later addressed through subsequent activities around the law
reform process on the required amendments.
In the wake of the Teddy Bear Clinic case, the Centre for Child Law, the applicants and their partners were
better prepared to address the media, both in terms of messaging and the range of voices available to
speak about the issues. At this point, the coalition moved into full swing. All its members worked together
to ensure that the future Amendment Bill contained the rights and protections that had been won through
the case, and to advocate for the inclusion of additional elements such as the application of the close-inage defence to all consensual sexual conduct between adolescents.
At the same time, whilst following up on the Teddy Bear Clinic case, the Centre for Child Law and its partners
were working on the approach they should adopt in the second case discussed in this case study, namely
J v NDPP.

63. Teddy Bear Clinic (note 26 above) para 114–115.
64. Teddy Bear Clinic (note 26 above) para 109.
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Jv National Director of Public Prosecutions
and Another

The second case we will discuss here also involved a constitutional challenge to provisions in the Sexual
Offences Act. Specifically, the case dealt with the obligation that section 50(2) placed on sentencing
courts to include the names of offenders (including children) convicted of a sexual offence against a
child or person with a mental/intellectual disability on the National Register for Sex Offenders. It dealt
with the question of whether this was in line with the Constitution and the principles enshrined in the
Child Justice Act.65
Unlike the Teddy Bear Clinic case, where the Centre for Child Law and its partners initiated the case,
the Centre and its partners were invited to join in the J v NDPP case as amicus curiae. In addition, the
Teddy Bear Clinic case was not specifically about consensual sexual activity, as it dealt with a child who
had committed sexual offences. However, the case was aligned with the Centre for Child Law’s broader
strategy of strategic litigation to advance children’s rights because it addressed the question of how
child offenders should be treated by the criminal justice system.
The initial proceedings involved a 14-year-old child (known as J) who was convicted of the rape of three
minors and assault with intent to cause grievous bodily harm to a fourth. In addition to sentencing the
child, the Regional Magistrate made an ancillary order in terms of section 50(2) of the Act that J’s name
be entered on the National Register for Sex Offenders.
The case went on automatic review to the Western Cape High Court. The High Court requested that
the Regional Magistrate and the Western Cape Director of Public Prosecutions (DPP), respond to the
question of whether it was competent for the Magistrate’s Court to make an order in terms of section
50(2) of the Act given the objects and principles of the Child Justice Act66 as well as the best-interests of
the child principle in section 28 of the Constitution.
Both the Regional Magistrate (in providing detailed reasons for the order) and the DPP (in a written
opinion) maintained that the Magistrates’ Court was competent to do so and recommended that the
order should be confirmed by the High Court. The matter was referred to a full bench of the High Court,
and the Centre for Child Law was invited to join the proceedings as amicus curiae.

65. This section draws on a brief by the Centre for Child Law entitled: “J v the State (The Centre for Child Law as Amicus Curiae), the
Western Cape High Court, (TSOC 73/12) [2013] ZAWCHC 114.”
66. Sections 2, 3 and 4 of the Child Justice Act 75 of 2008.
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Special review before a full bench in the Western Cape High Court

The Special Review took place on 3 May 2013, shortly before the Teddy Bear Clinic case was heard in the
Constitutional Court. ‘J’ was represented by counsel from Legal Aid South Africa. There were two questions
before the court, namely:
a.

whether the order to place an offender on the Register is a competent order for the court to make;

b.

and, if so, whether a court is duty-bound to make such an order in cases where a minor is convicted of
a sexual offence against a child, irrespective of the circumstances of the case.67

The counsel for J argued that section 50(2) makes this inclusion automatically; it does not allow for
discretion on the part of the sentencing regional magistrate, and it does not distinguish between adult
sex offenders and child sex offenders.68 It was maintained that section 50(2) violated the right to dignity,
privacy and the right to fair labour practices and freedom of trade, occupation, and profession69 for all
sex offenders. In the case of children, this also violates their constitutional rights, such as the right to be
protected against degradation.70
Counsel further argued that the Constitution and the laws of criminal procedure provide a basis for child
offenders to be treated differently from adult offenders because they are vulnerable members of society.
Including the names of children on the Register would not be in line with the objects and principles of the
Child Justice Act and does not take account of the long-term effects on the offender. They also contended
that the state’s obligation to protect its citizens should be addressed through sentencing rather than
introducing additional burdens. Counsel argued that there is limited immediate effectiveness in including
children on the Register since they are unlikely to be employed in positions of authority or supervision over
other children or the mentally disabled. As such, counsel suggested, including child offenders in it actually
undermines the objectives of the Register. Inclusion on the Register also infringes on the child offender’s
right to dignity and privacy and is contrary to the spirit of the Child Justice Act in which child offenders,
after serving their sentence, should have the opportunity to reintegrate into society.
As amicus curiae, the Centre for Child Law similarly argued that Section 50(2) amounted to a constitutional
infringement of children’s right to dignity and privacy. The amicus argued that these infringements were
not justifiable because they were not logically connected to the aim of the Register: to protect children and
persons with mental disabilities from sexual predators by limiting sex offender’s access to jobs that bring
them into contact with these groups. In the case of child offenders, not only were these children unlikely to
seek such jobs, but there was also no evidence to show that children who commit sexual offences against
other children grow up to become adult sex offenders who will prey on children. There were also less
restrictive means available to achieve the aim of protecting children and persons with mental disabilities
from adult sex offenders.

67.
68.
69.
70.

J v S (TSOC 73/12) [2013] ZAWCHC 114 at para 14.
This section draws on a brief by the Centre for Child Law (see above).
Section 22 of the Constitution.
Section 28(1)(d) of the Constitution.
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Furthermore, the Centre for Child Law argued that the provision did not
consider the broad range of sexual activities covered by the definition of
sexual assault, and that a less serious offence did not result in a shorter
period on the Register, since more than one count of any sexual offence can
lead to a child being placed on the Register for life.

Although the case was
about a child offender,
the resulting court
order extended to adult
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offenders based on the
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occupation or profession are reasonable and justifiable because this

principle (“to listen to

protects vulnerable groups from potential abuse. They contended that

the other side”).

inclusion on the Register does not infringe on the right to dignity because
the contents of the Register are not public knowledge and that excluding
child offenders would defeat the purpose of the Sexual Offences Act, which
is to combat the high incidence of sexual offences.

The High Court judgment and subsequent
civil society engagements
The High Court found that section 50(2) of the Sexual Offences Act
violates an offender’s right to a fair hearing in terms of Section 34 of
the Constitution.71 The Court held that section 50(2) was invalid and
inconsistent “insofar as it does not allow the court to inquire and decide
after affording the accused an opportunity to make representations,
whether or not the particulars of the accused should be included in the
National Register for Sexual Offenders”.72 Although the case was about
a child offender, the resulting court order extended to adult offenders
based on the audi alterem partem principle (“to listen to the other side”).
The High Court suspended the declaration of invalidity for 18 months
and ordered the ‘reading-in’ of text in the interim, which allowed courts
the discretion to direct that an offender’s details should not be included.
The order was referred to the Constitutional Court for confirmation of
constitutional invalidity.

71. J v S (note 47 above) para 126.
72. J v S (note 47 above) para 137.
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Due to the limited period between the invitation to join as amicus curiae and the beginning of the review,
the Centre for Child Law was unable to consult broadly before submitting arguments in the High Court
review. However, after the Court had handed down its judgment and in preparation for bringing the
case before the Constitutional Court, the Centre was able to draw on the interest and collaboration that
had been building around the Teddy Bear Clinic case. A series of meetings with civil society organisations
were held to gauge the sector’s sentiments on the intended course of action. At this point, there was
a shift from the Centre for Child Law taking the lead towards a broader consultative process with a
number of different organisations.
These consultations involved discussions and debates about the approach to take in the matter. It was
important to ensure that the approach balanced the interests and protected the rights of all affected
children, considering the impact that the case would have on both child victims of sexual offences and
child offenders. The Centre for Child Law made a conscious effort to include diverse stakeholders able
to provide a range of views. This was particularly important because, in discussions around child sex
offenders, there is a propensity for such discussions to focus on punishment rather than on the potential
for rehabilitation.
On the question of relief, a broad consensus emerged around the importance of taking a therapeutic
rather than a punitive approach to children who commit sexual offences, and the need for individualised
assessment rather than a blanket approach. There was also a general understanding within the loose
coalition that the distinction between victim and child sex offender was in many ways an artificial one,
given that child sex offenders had often experienced some form of trauma themselves.
In the run-up to the Constitutional Court hearing, the coalition engaged regularly and continued to grow.
Coalition partners read versions of the court papers, actively shaped media messaging and engaged in
radio and television debates on the issue.
The Centre sought to repeat the success of the Teddy Bear Clinic case with a strong evidence-based
approach, and thus commissioned research into whether child sex offenders are likely to be a threat to
children as adults. The Centre for Gender and Health Research at the University of Cape Town conducted a
literature review and presented it at a subsequent workshop. The literature review affirmed that child sex
offenders do not, as a general rule, grow up to be adult sex offenders. This evidence was not submitted as
an expert opinion but provided an evidence base for the Centre for Child Law to draw on in the High Court
review before a full bench of the High Court. The research also fed into the deliberations on the strategy
to be adopted before the Constitutional Court and was referenced in the amici heads of argument.
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Three further strategic issues were discussed in the coalition’s engagements:

01  Organisations should take on the role of amici in the Constitutional Court case. It was agreed
that it would be strategic to have organisations working with these issues in practice making
amicus submissions, and that these submissions should balance the perspectives of victims
and offenders. Childline South Africa, as an organisation working to protect children from
all forms of violence, agreed to be cited as the first of three amici curiae and to provide the
founding affidavit. Teddy Bear Clinic and the National Institute for Crime Prevention and the
Reintegration of Offenders (NICRO) would be the second and third amici, and all three would
be represented by the Centre for Child Law. This combination of highly credible organisations
had considerable experience in working with both child victims and child offenders. Thus,
while there was no expert report submitted as in the Teddy Bear Clinic case, these submissions
provided the court with diverse perspectives grounded in expertise from years of working on
these issues in practice.
02  The second issue debated in the civil society workshops was the type of relief to seek through
this challenge. Instead of a strict approach that no child’s name should appear on the Sexual
Offenders Register, the broader consensus was that there are cases in which it would be
necessary to include a child’s name to protect other children in the future, but that this should
be assessed on a case-by-case basis and should not involve a punitive approach. In keeping
with the principle of audi alteram partem and children’s right to be heard in all matters
concerning them, all child offenders should have an opportunity, with the support of an
assessment, to argue against the inclusion of their name on the Register.
03  The third issue under discussion was how to resolve the issue of the child offenders whose
names already appeared on the Register. This was an issue that continued to cause a challenge
beyond the conclusion of the litigation process.

The Constitutional Court hearing and judgment
The case was heard by the Constitutional Court on 6 February 2014. The applicant’s counsel argued
that section 50(2) was too broad/or overboard.73 In some cases, the offender may pose no threat and
automatically including them on the Register served no rational purpose. Not allowing offenders to plead
their case before including their details on the Register infringed on their right to a fair hearing under
section 34 of the Constitution.

73. J v National Director of Public Prosecutions and Another (CCT 114/13) [2014] ZACC 13 at para 11.
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The respondents did not oppose the confirmation of the declaration of
It found that the
limitation of child
offenders’ rights was
unjustifiable because

invalidity, acknowledging that this limitation is unjustifiable. However, they
argued that (a) the High Court should only have declared part of the section
(50(2)(a)) unconstitutional, not the section in its entirety; and (b) that the
issue before the High Court related to child offenders and therefore the
declaration of invalidity should be limited to child offenders.74

the courts had no
discretion on whether or

The amici supported the confirmation of the High Court’s order of invalidity

not to make the order,

but argued that the Court had been incorrect in not finding that the provision

and child offenders did

unjustifiably limited the best interests of the child in terms of section 28(2) of

not have an opportunity

the Constitution. They also argued that the High Court should have limited

to make representations.

the declaration of invalidity to child offenders.
In a unanimous judgment, the Constitutional Court found that section 50(2)
(a) of the Sexual Offences Act infringes on the right of child offenders to have
their best interests considered of paramount importance. It found that the
limitation of child offenders’ rights was unjustifiable because the courts had
no discretion on whether or not to make the order, and child offenders did
not have an opportunity to make representations.
The Court found that it had been inappropriate for the High Court to consider
the provision’s constitutional validity in respect of adult offenders, and that
the Constitutional Court similarly could not consider the issue.75
In considering whether the provision infringes on the rights of child offenders,
the Court drew extensively on the arguments of the amici, stating that the
amici were correct to argue that the starting point for matters concerning
children is section 28(2). Skweyiya J wrote:76
The contemporary foundations of children’s rights and the bestinterests principle encapsulate the idea that the child is a developing
being, capable of change and in need of appropriate nurturing to
enable her to determine herself to the fullest extent and to develop
her moral compass. This Court has emphasised the developmental
impetus of the best-interests principle in securing children’s right to
“learn as they grow how they should conduct themselves and make
choices in the wide and moral world of adulthood.” In the context of
criminal justice, the Child Justice Act affirms the moral malleability
or reformability of the child offender.

74. J v NDPP (note 50 above) para 13.
75. J v NDPP (note 50 above) para 31.
76. J v NDPP (note 50 above) para 36.
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Key principles arising from this understanding of the best interests of the child principle include
that:77
z The law should distinguish between adult and child offenders.
z The law should allow for an individualised approach to child offenders; in the context of the
Child Justice Act, this includes the principle that the consequences of an offence committed
by a child should be “proportionate to the circumstances of the child, the nature of the offence
and the interests of society.”78
z The child must be afforded an opportunity to make representations and to be heard at every
stage of the justice process, according to his or her age and maturity.

The Court upheld the position taken by the amici, noting that the lack of room for discretion by the courts
impacted on the best interests of the child:79
The provision requires that registration follows automatically from conviction of and sentencing for
the particular crimes. This infringes the best interests of the child. The opportunity for an individuated
response to the particular child offender, taking into account the child’s representations and views,
is excluded both at the point of registration and in the absence of an opportunity for review. The
limited circumstances in which an offender can apply for his or her removal from the Register are
insufficiently flexible to consider the particular child’s development or reform.
Further, inclusion on the Register has significant consequences for a child which continue into adulthood
and restrict his or her ability to reintegrate into society after serving the required sentence. As Skweyiya J
explained:80
Child offenders who have served their sentences will remain tarred with the sanction of exclusion
from areas of life and livelihood that may be formative of their personal dignity, family life, and
abilities to pursue a living. An important factor in realising the reformative aims of child justice
is for child offenders to be afforded an appropriate opportunity to be reintegrated into society.
Furthermore, it is undoubted that there is a stigma attached to being listed on the Register even if
the Sexual Offences Act closely guards the confidentiality of its contents. Given that a child’s moral
landscape is still capable of being shaped, the compulsory registration of the child sex offender in
all circumstances is an infringement of the best-interests principle.
The Court held that this limitation aimed to achieve a beneficial purpose – protecting children and persons
with mental disabilities from sexual abuse – but this assumed that child offenders posed a risk to these
groups, and that children and adults have similar patterns of recidivism. There were also less restrictive
means of achieving this, such as affording courts the discretion and allowing offenders to put their case
forward. For these reasons, the Court found that the limitation was not justifiable.

77.
78.
79.
80.

J v NDPP (note 50 above) para 37–40
Child Justice Act 75 of 2008, section 3(a).
J v NDPP (note 50 above) para 42.
J v NDPP (note 50 above) para 44.
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The Court suspended the declaration of invalidity for 15 months to allow
The court order stated
that, once identified,
the “Court will in turn

Parliament to amend the legislation. Because there was no evidence that
children or persons with mental disabilities would not be harmed, the Court
held that it could not order a moratorium on the placing of child offenders’
names on the Register in the interim, as proposed by the amici. This meant

make the information

that child offenders’ rights would continue to be limited in the interim, and

available to persons or

therefore the declaration of invalidity was limited to a shorter period. The

organisations seeking

judgment recognised that the law reform process was already underway in

to assist those child

Parliament as a result of the court’s earlier decision in the Teddy Bear Clinic

offenders.

case. Lastly, the NDPP was directed to provide a report to the Registrar of
the Court setting out the number of child offenders already listed on the
Register, as well as the courts that directed them to be listed and the dates
on which the orders were made.

Loose ends: what to do with those children
already on the Register?
The court order did not outline a clear remedy for child offenders whose
details were already entered on the Register. The Centre for Child Law had
argued before the Special Review court for all children’s names entered
on the register up to that point to be expunged. However, this position
had shifted to a more individualised approach after consultation with the
coalition. The court order stated that, once identified, the “Court will in turn
make the information available to persons or organisations seeking to assist
those child offenders”.81
The responsibility for assisting child offenders was not clearly allocated in
the court order. When the report was received, the identifying information
and details about the circumstances of the case were limited, making cases
difficult to track down. The issue was placed on the agenda at the civil society
coalition, and the Centre for Child Law worked with Legal Aid South Africa
to strategise how best to move forward. There was a general feeling that,
because of potential risks for victims, the cases should continue to be dealt
with individually rather than re-approaching the Court to argue for all the
names to be removed given the difficulties of tracing them. However, even
after the legislative process was completed and the law was amended, the
issue of how to assist these children remained unresolved. While the problem
for those whose names were to remain on the Register for specified periods
have been alleviated by the passing of time, a legal solution is still required
for those whose names are on the Register for life.

81. J v NDPP (note 50 above) para 44.
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E

Advocacy and amending the law

In both cases, the Constitutional Court found that the impugned sections of the Sexual Offences Act
were constitutionally invalid but suspended the declaration of invalidity for a period pending a law
reform process to amend the legislation. In the Teddy Bear Clinic case, the order was suspended for a
period of 18 months to allow Parliament to amend the provisions, with the period of suspension expiring
at midnight on 2 April 2015. In J v NDPP, a shorter suspension period of 15 months was given, as opposed
to the usual period of 24 months, as there was no interim moratorium on placing children’s names on
the Register. Consequently, the court was of the position that the amendments should be made within
a shorter period of time. Similarly, the court recognised that there was an opportunity for the legislature
to deal with the amendments required by the two Constitutional Court judgements at the same time
since the periods of suspension overlapped.
Immediately after the judgment in the J case, the coalition set to work on planning the next phase
of advocacy and law reform. During this time, the coalition of civil society organisations continued to
hold workshops and consulted widely with other organisations, discussing the form and implications of
possible legal amendments and debating the content of their submissions once the draft Bill was tabled.
From this point on, the Centre for Child Law took more of a back seat while the advocacy activities of
the coalition continued to ensure that the successes achieved through the Court rulings were carried
through into the legislative amendments. Much of this advocacy was driven by the Community Law
Centre at the University of the Western Cape (now the Dullah Omar Institute), which spear-headed
active engagement and advocacy both within and outside of Parliament. This shift reflected another
strategy adopted by the coalition, which was to draw on the different but complementary strengths of
the participating organisations.

Advocacy and persuasion at multiple levels

Civil society advocacy took place at many levels. Organisations met to debate a shared strategic
direction and to discuss key messages for media engagement. From experience, they recognised the
contentious nature of the issues and how easy it was for their position to be misunderstood. Although
each organisation had its own perspective and priorities, there was agreement on the need for a set of
simple messages that could be shared consistently in the media and across other platforms. The talking
points on what the case was not about once again featured strongly in the messaging.
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There was also a substantial amount of work done to create opportunities for discussion within civil society
organisations themselves. For some, the initial perception of the Teddy Bear Clinic judgment was that the
court was condoning or even encouraging teenagers to engage in sexual activity. These concerns were
found in the children’s sector as well, where many had child protection as their primary focus. Because
adolescent sexuality and sexual offences are emotive issues, a great deal of engagement with those in the
children’s sector as well as the broader public was required to explain the implications of the judgment.
This was sometimes achieved simply by framing the issue in personal terms – such as, if their child was
having sex, would they want their child to be arrested and to have police and prosecutors involved, or
would they want to deal with it themselves? These conversations began to shift thinking in the sector from
a protection-based perspective of “children should not have sex”, to, “if they are having sex, there should
be other ways to deal with it rather than through the criminal justice system”. These conversations once
again outlined what the case was not about while broadening the buy-in within the sector to give people
an opportunity to address their fears and reservations.
Discussions within the coalition also dealt with engagements at the level of Parliament – namely, who
should make presentations to the parliamentary Portfolio Committee on Justice and Constitutional
Development; the content of both joint and individual submissions; and how to engage members of the
Committee that would deliberate on the Amendment Bill and hear the submissions. Much of this work was
led by the Community Law Centre, which had extensive expertise in engaging with Parliament.
In addition, the coalition also kept a close eye on the drafting of the amendments to the legislation. They
proactively employed their own legal drafter to work on proposed amendments that could be shared at a
later stage if there was disagreement with the amendments proposed by the state. This put the coalition in
a strong position to comment very precisely on the draft Bill that was issued by the Department of Justice
and Constitutional Development, before the Parliamentary process. The coalition was largely satisfied with
the final draft of the Bill, with some amendments.
The coalition was also wary of the Portfolio Committee being swayed by conservative public opinion, and
possibly making changes to the draft Bill that would weaken it.

The Parliamentary process

In September 2014, the Centre for Child Law briefed the Parliamentary Portfolio Committee on Justice and
Constitutional Development on the two judgments and their implications. This was strategically important
to ensure that the committee members understood the issues to be addressed by the amendments.
In October, the Department of Justice and Correctional Services issued a draft Bill for public comment. The
Centre for Child Law drafted a submission based on the discussions and decisions made at a consultative
workshop held in August 2014, endorsed by 19 civil society organisations, a number of which were part of
the coalition.
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The process gained pace after this, with the Bill being redrafted and
approved by Cabinet. It was tabled in Parliament in December 2014, some
14 months after the judgment in the Teddy Bear Clinic case was handed
down. The Portfolio Committee on Justice and Correctional Services called
for written submissions on the Bill from 14 December 2014.

Many of the submissions
and presentations made
at the hearings focused
on the controversial

In January 2015, the Community Law Centre, the Children’s Institute and the

issue of decriminalising

Centre for Child Law organised another civil society workshop to explain

adolescent sex, with

the background to the Amendment Bill to civil society organisations

relatively less attention

working in the children’s sector and on women’s rights and support.

being given to the
inclusion of the names

There was a great deal of public interest in the decriminalisation of

of child offenders on

consensual sex among adolescents and the process attracted numerous

the National Register of

submissions, including those from participants of the January workshop
and their networks. The deadline for submissions was extended to 10
February 2015, by which point the Portfolio Committee had received at
least 932 submissions.

Sex Offenders (although
several submissions did
address this).

Five days of public hearings on the Bill were held in March 2015.82 Many of
the submissions and presentations made at the hearings focused on the
controversial issue of decriminalising adolescent sex, with relatively less
attention being given to the inclusion of the names of child offenders on
the National Register of Sex Offenders (although several submissions did
address this). In some cases, there were misunderstandings of the court
judgments and the extent to which Parliament was bound by the court
orders. Several participants at the public hearings objected vehemently,
on religious or moral grounds, to the notion of consensual sexual activity
between adolescents, and objected to decriminalisation because they felt
it effectively lowered the age of consent and condoned or even promoted
sexual activity among children. There were calls for the age of consent to
be raised.83 One example of the emotive nature of the debate came from
a submission by the Kingdom Governance Movement, which identified
those seeking to decriminalise consensual sex between adolescents as
the “forces of darkness” who were “part of a planned campaign by people
who have made themselves the agents of Satan”.84

82. This section draws on the minutes of the public hearings in March 2015 as recorded by the
Parliamentary Monitoring Group (March 2015) entitled ‘Criminal Law (Sexual Offences and
Related Matters) Amendment Act Amendment Bill: public hearings Day [1/2/3/4/5]. Justice
and Correctional Services Portfolio Committee.’ Available at: https://pmg.org.za/.
83. See the submissions made by Foundation Nation Restoration (day 1) and Rescue Family
Lives (day 2).
84. Mr Mkangeli Matomela (2015, 4 March) Kingdom Governance Movement submission.
Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Bill:
public hearings Day 2. Justice and Correctional Services Portfolio Committee. Parliamentary
Monitoring Group minutes. Available at: https://pmg.org.za/committee-meeting/20120/.
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Despite this, there was an emerging consensus that children should not be criminalised and that
the debate should centre on ways in which society and government could put in place measures to
encourage children to make healthy decisions about sex, including delaying the age at which they
begin to have sex. Deliberations within the committee included discussions about what the role of the
state should be in the absence of criminalisation.
The contributions by the committee members during the public hearings also showed how some
participants who were previously against decriminalising consensual sex between adolescents had
come to understand how the criminal justice system, even where diversion was recommended, was an
inappropriate tool for addressing concerns about early sexual conduct. Speaking about the emotional
trauma suffered by the young girl at the centre of the Jules High School case on day 3 of the Public
Hearings, Prof Skelton from the Centre for Child Law referred to a Sunday Times article in which the
family publicly stated that the girl had subsequently committed suicide.85 A Member of Parliament who
had previously supported the criminalisation of consensual sex between adolescents responded in
shock stating that “… it had given him a lot to think about, as the intention in passing the Act had always
been positive and it has been seen that diversion is not the answer”.86
This particular process also included an opportunity for children to speak directly to the Portfolio
Committee. Molo Songololo, a child protection NGO based in the Western Cape, conducted community
forum discussions in areas surrounding Cape Town (Atlantis, Delft and Beaufort West) to provide parents
with an opportunity to express their views of the Bill complemented by a child participation process. 87
Three teenagers who had been part of the process presented their views to the Portfolio Committee.
However, the inclusion of children was not without contention. Prior to their presentation, the Chairperson
of the Portfolio Committee indicated that although the importance of child participation was recognised,
the submissions had been delayed because the Committee “wanted to ensure that the children … were not
going to be speaking to their own personal experience which could potentially open them up to harm”.88
This illustrates both the sensitive nature of the issues at hand, and the ongoing tension between the
desire to protect children and the recognition of children’s voice and autonomy.

85. Centre for Child Law submission (2015, 10 March) Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment
Bill: public hearings Day 3. Justice and Correctional Services Portfolio Committee. Parliamentary Monitoring Group minutes. Available
at: https://pmg.org.za/committee-meeting/20454/.
86. See discussion of first three submissions in Parliamentary Monitoring Group (March 2015) Criminal Law (Sexual Offences and Related
Matters) Amendment Act Amendment Bill: public hearings Day [1/2/3/4/5]. Justice and Correctional Services Portfolio Committee. Available
at: https://pmg.org.za/.
87. Molo Songololo (2015, 11 March) Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Bill: public
hearings Day 4. Justice and Correctional Services Portfolio Committee. Parliamentary Monitoring Group minutes. Available at:
https://pmg.org.za/committee-meeting/20483/.
88. See note 62 above (Chairperson’s comment prior to Molo Songololo submission).
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Extending the suspension of the declaration
of invalidity
The process of legislative reform was delayed, and with the April 2015
court-ordered deadline looming for amendments to the legislation
as they related to the Teddy Bear Clinic case, the Acting Speaker of the
National Assembly launched an urgent court application in late March for
an extension of the period of suspension to 5 August 2015. It was argued
that this would bring the period of suspension in line with the period of
suspension in the case of J v NDPP.89 The court granted a short extension
to 15 May 2015, and the matter was heard on 8 May.
Teddy Bear Clinic and RAPCAN as the respondents in this application did
not oppose the extension but indicated that any further applications
for an extension would be opposed. They also raised concerns about a
last-minute proposal presented to the Portfolio Committee on 24 March
2015 by the Department of Justice and Correctional Services legal
advisors, which did not form part of the public hearings. In her answering
affidavit, the Director of RAPCAN stated that the proposals “open up a

The Director of RAPCAN

proverbial can of worms”. She further explained that the proposal would

stated that the proposals

result in all forms of penetration being treated as rape and would remove

“open up a proverbial

statutory rape and statutory sexual violation as crimes. Critically, civil
society organisations had not been able to make submissions on these
proposals, despite their potentially “far-reaching effects”. The respondents
argued that the consideration and consultations required for these new
proposals would be a lengthy process and risked a further extension
being requested.

can of worms”. She
further explained that the
proposal would result in
all forms of penetration
being treated as rape and
would remove statutory

The Court accepted the under-taking by the Acting Speaker that the

rape and statutory sexual

extended timeline would be met and granted the order for the extension

violation as crimes.

to 5 August 2015.

89. Acting Speaker of the National Assembly v Teddy Bear Clinic for Abused Children and Another
(CCT 54/15) [2015] ZACC 16.
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The newly amended

Passing the Amendment Bill

Act provided for the
decriminalisation of

After a short period of further deliberations, the Portfolio Committee

consensual sexual acts for

voted on the final Amendment Bill in late May. On 17 June 2015, it was

children aged between

unanimously passed by the National Assembly and was subsequently

12 to 16 years. It also

adopted by the National Council of Provinces. The different political parties

includes additional

in the National Assembly gave their support for the amendments. There

protections for 16 and

was broad agreement that the intention of the amendment was not to

17-year-olds by providing

encourage young people to engage in sex, but rather to acknowledge that

a two-year close-in-age

the criminal justice system was not the correct mechanism for dealing with

defence.

a social issue.90 Several members of the Portfolio Committee pointed to the
role of families, faith-based organisations and communities in educating
and supporting adolescents to make healthy decisions. This relatively rare
show of agreement across party lines on such a sensitive topic attests to
the success of the advocacy work done by civil society.
Thus, after much debate, the newly amended Act provided for the
decriminalisation of consensual sexual acts for children aged between 12
to 16 years. It also includes additional protections for 16 and 17-year-olds
by providing a two-year close-in-age defence. This too was a landmark
‘win’ for the coalition, as the Constitutional Court had given only indirect
guidance on this issue, thus highlighting the potential of law reform
following strategic litigation as an opportunity to build on the gains made
through litigation.
With respect to the details of children being entered on the National
Register of Sex Offenders, the default position as a result of the amendment
is that a child who commits a sexual offence does not automatically
appear on the Register. An application to do so is made to the court by the
prosecutor, and the child (or their legal representative) has an opportunity
to argue for why their name should not be included. There is also a courtbased process for child offenders to apply to be taken off the register.
Ultimately, on this point too, the Amendment Act contained not only the
advancements achieved in the Teddy Bear Clinic and J v NDPP cases, but the
additional provisions argued for by the Centre and its partners.

90. Hansard. NA. Unrevised Hansard. House: National Assembly. 17 June 2015. Available at:
https://pmg.org.za/hansard/28412/.
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BOX 5
Excerpt of speech by Mr SN Swart (ACDP), 17 June 2015, National Assembly.
Unrevised Hansard.
“Deputy Speaker, we in the ACDP found this an incredibly difficult and complex issue to deal with, given the
hundreds of submissions that opposed this Bill. Let us remember that when this Act was passed, we were all
in agreement that consensual sex between adolescents should be criminalised. We now appreciate that the
Constitutional Court has struck it down and that we as Parliament are bound by that. However, it is important
to note that the court made it very clear that it is not condoning adolescent consensual sex, but it is dealing
with an issue of the Constitution.
When people made submissions, many people did not appreciate the complexities of this matter and it came
down to an issue of religious sentiment. We from the ACDP want to make it clear that we believe it is morally
wrong and not in the best interests of children to engage in adolescent sex, and I’m sure everyone here will
agree with that. However, the reality is that it is happening. The issue then is how to best to address this and
whether by criminalising this conduct the risks associated with it will be alleviated. We thought when the Act
was passed that we would address the risks by doing this; however, this court said that on the evidence before
it the criminal sanction did not deter children or address the risks of adolescent sexual behaviour.
Clearly an alternative solution is needed. We need societal interest; we need families to be empowered; we
need churches and other faith-based institutions to be involved; we need schools; and we need education
as the Chairperson of the Justice Portfolio Committee pointed out. Society as a whole needs to play a far
greater role in this whole issue. We need to educate children about abstinence and the risks of engaging in
premature sexual activities. This was highlighted by the court. Clearly the state should only come in as a last
resort where necessary, and we from the ACDP asked and argued that social development intervention may be
a way forward as a mechanism. It is very clear that the age of consent is 16 years of age, and that no adult can
have sex with a child and that must remain.”
Mr Swart also raised concerns about whether children can give consent and noted that adolescents of similar
biological age may differ substantially in their maturity levels. He noted that the ACDP had suggested adding
a clause to this effect and indicated that the party was grateful that the preamble to the Bill was amended to
include a warning, as set out in the Constitutional Court judgment, “that there is an inherent risk in adolescents
engaging in sex”.
Source: https://pmg.org.za/hansard/28412/

Considering the lessons learnt

The case study thus far has provided an account of how litigation and advocacy regarding aspects of the
Sexual Offences Act unfolded, and how the loose coalition of civil society organisations worked together
to achieve the successful outcomes. It has already alluded to how some of the key processes contributed
to the successes of the campaign and has touched on some of the points of weakness. The following
sections provide a more detailed analysis.
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This section draws on an analytical framework based on substantial existing knowledge on the dynamic
relationship between public interest litigation and social mobilisation, and how this can contribute to
advancing social change. As noted in the foreword to a series on strategic litigation impacts:91
Strategic litigation is potentially a powerful engine of social change. Yet it is also costly, timeconsuming, and uncertain. Studying its strengths, weaknesses, unintended consequences, and the
conditions under which it flourishes or flounders, may yield lessons that enhance its potential and
improve future social change efforts.
The section is divided into two parts. First, we consider the processes and strategies adopted in this
campaign that contributed to its successes or which could have been implemented differently to address
the challenges encountered. Second, we consider the outcomes of the initiative and how these measured
against its original, overarching objectives. The aim is to consider the strategic value of the processes
adopted in overcoming challenges and risks, and the links between these and the outcomes achieved.

Processes and strategies adopted

A clear thread that informed the approaches taken in these two cases and the advocacy around the
Sexual Offences Act was that strategic litigation should be accompanied (and potentially preceded) by
other strategies of engagement that, in combination, can advance social change more effectively.92 In
this case, a key element of the strategy was to engage civil society participants in social mobilisation and
advocacy to assert children’s rights both inside and outside the courtroom. This section discusses eleven
lessons learnt as a result of the strategies adopted through this process, both in the litigation and in the
civil society advocacy.
This discussion of lessons learnt builds on previous work in the area and draws on the interviews with a
range of experts and stakeholders conducted for this case study. The framework for this section is based on
the seven factors identified by Budlender et al in their review of public interest litigation and social change
in South Africa. They identified seven factors that maximised the prospect of public interest litigation
succeeding and achieving social change, namely:

(1) proper organisation of clients; (2) overall long-term strategy; (3) co-ordination and information
sharing; (4) timing; (5) research; (6) characterisation; and (7) follow-up.93

91. See note 8 above (Skelton 2017:7).
92. For more on this, see note 8 above.
93. See note 1 above (Budlender et al, 2014).

52

LESSONS LEARNT

11

01

Challenges
of follow up

Building on
existing
momentum and
networks

10

02

Systemic goal and
long-term strategy

Child partipation

03

09

Careful selection of
clients and ongoing
engagement

Multiple conversations,
diversity of voices

08

04

Proactive
engagement with
the media

Characterisation
– in court and in
public domain

07

05

Effective
mobilisation and
coordination

Research as
evidence

06
Multi-layered
strategy

The lessons identified here draw on the seven factors that maximise the success of public interest litigation
and the achievement of social change, and extend to lessons learnt relating to advocacy and civil society
engagements. They are:

01  Building on existing momentum and
networks
02  Having a systemic goal and long-term
strategy
03  Careful selection of clients and ongoing
engagement

06 Establishing a multi-layered strategy
07 Mobilisation and coordination
08 Engaging proactively with the media
09  Engaging in multiple conversations with a
diversity of voices

04  Characterisation, both in court and in the
public domain

10 The extent of child participation

05 Research as evidence

11 Follow-up.
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1

Building on existing momentum and networks
The Sexual Offences Act was the result of years of deliberation, beginning with the SALRC process.
The Teddy Bear Clinic case, therefore, built on debates that had been in the public domain for
some time. The loose coalition that was formed around the case was able to draw on an existing
collective of organisations that had: worked on the sexual offences law reform process; had
considered the practical implications of the provisions of the Act, and were alive to the potential
for strategic litigation.
In addition, the Centre for Child Law had a track record of ongoing engagements with civil society
partners, and was thus able to avoid the pitfalls of “parachuting in” to litigate a specific issue. While
the litigation provided a renewed opportunity to mobilise support and engagement: the Centre
was able to draw on an existing network of loosely aligned organisations that had engaged in the
law reform process, whether on the Sexual Offences Act, or on the Children’s Act and the Child
Justice Act, the latter two were deliberated simultaneously at the time.
Another example of how this strategic litigation built on an existing foundation is that the Centre
for Child Law was invited by the court to make amicus curiae submissions in J v NDPP, based on their
track record in child law and children’s rights. The strategising for the Constitutional Court hearing
in the J v NDPP case was also able to build on the momentum created around the Teddy Bear Clinic
case and fed into the same process of legislative reform.
Substantial evidence shows that litigation is more likely to be effective if it is linked with a social
movement or social mobilisation since litigation alone does not guarantee to bring about change
on the ground.94 The most successful cases typically emerged from an existing coalition or
collective action. Interviewees for this case study emphasised the value of civil society consultations
throughout the process for understanding the implications of the provisions in the Act on children’s
lives; sharpening the conceptualisation of a case and strategies to adopt, and mobilising support
for implementation and monitoring the successes achieved through litigation.

2

Sharing a systemic objective and long-term strategy
It is also argued that social change is most likely to be achieved when there is a systemic
objective – and a longer-term strategy – that goes beyond simply winning the case at hand.95 In
this initiative, there were the shared objectives of upholding children’s rights as enshrined in the
Constitution and ensuring that the Sexual Offences Act was implemented in a way that protects
children while also recognising them as ‘developing beings’.96

94. See note 8 above.
95. See note 1 above (Budlender et al, 2014).
96. J v NDPP (note 50 above) para 36.
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The coalition consisted of organisations with varying perspectives and agendas. Some focused on
child protection while others aimed to promote child participation. Others were concerned with
promoting the rights of women. Some organisations held more conservative views than others on
adolescent sexuality and autonomy. Yet, in the Teddy Bear Clinic case, these diverse organisations
found common ground on the need to protect adolescents from the harm caused by the overly
broad provisions of the Act. They were able to agree that adolescents should be supported to
make healthy, responsible decisions about sexual activity rather than being criminalised for
developmentally normal behaviour. Respondents explained this as follows:
“There was this starting point that this is wrong, this isn’t in the children’s interest. So, we
started off knowing that there are better ways to manage the psychological, emotional and
health implications of young people having sex than criminalising it … the thinking was
always that this is about creating conditions that are healthier for children.” [R2]
“If you ask what was our primary goal here? It was about helping children ensure they are
given a platform, an opportunity to make positive informed choices – and unpacking the
consequences of their actions. Looking at protective factors, risk factors, enlightening and
enabling children … because the more information they have, the more knowledgeable
they are, the more they find themselves in a position to make the decisions that would
protect them or not result in destructive outcomes or harmful consequences.” [R6]
Although the J v NDPP case attracted less public attention – and less controversy - one might have
expected that the issues involved would have been as likely to provoke differences of opinion. While
the Teddy Bear Clinic case was about adolescents engaging in consensual sexual activity, J v NDPP dealt
with the rights of adolescents who were convicted sex offenders. Initially, these appear to be quite
different perspectives – that of the ‘victim’ versus ‘offender’. However, organisations in the coalition
generally held the view that a child who commits a sexual offence or who behaves inappropriately
has often experienced some form of trauma or sexual abuse themselves. Therefore, while there was
debate about how best to move forward, it was relatively straightforward to agree on the shared
objective of promoting children’s rights and best interests.
Another shared objective across the two cases was the goal of using the criminal justice system
sparingly when it comes to children and minimising any trauma that the child may experience as
a result.
There was also a long-term legal strategy on the part of the Centre for Child Law to advance
children’s rights and develop child law in South Africa using strategic impact litigation. As Budlender
et al argue, public interest litigation tends to achieve greater impact where it is not limited to a
single case, and where earlier cases “act as vital building blocks for more complex and difficult later
cases”.97 Respondents noted that previous cases litigated by the Centre for Child Law paved the way
for dealing with the complexities of the Teddy Bear Clinic case.

97. See note 1 above (Budlender et al, 2014:116).
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While the Centre for Child Law had a long-term goal to argue children’s evolving capacities – i.e.
that children are increasingly able to make decisions for themselves as they develop, a process in
which they need nurturing guidance to do so – it was important to find the right case to set a legal
precedent. The decriminalisation of consensual sex among adolescents provided an opportunity. Yet,
although the issue was identified early on, the Centre and their partners took time to conceptualise
and initiate the case. This was done both because of the complexities involved and to ensure that
the arguments were strong to avoid jeopardising the potential for making similar arguments in
future cases. In the case of J v NDPP, the issue was not one that the Centre for Child Law identified
themselves, but it was aligned with the strategic litigation agenda of viewing children as having the
capacity to change, and promoting the best interests of the child.
Budlender et al (2014) also note that there are advantages to being ‘repeat players’ and specifically
refer to the Centre for Child Law as an example of an organisation that has “carefully implemented a
strategy to develop the jurisprudence on children’s rights, but in doing so has built an outstanding
reputation in the courts as having both expertise in and a practical approach to children’s rights.”98

3

Careful selection of clients and ongoing engagement
Budlender et al argue that the ideal public interest client is an organisation or movement rather
than individuals; and a client that is active and involved in key strategic decisions. Both elements
were features of the Teddy Bear Clinic case. There was a conscious decision not to place adolescents
themselves in the hot seat, but rather to work with credible organisations that had extensive
experience in working with children and sexual offences, and could talk about the cases they had
encountered. This had the advantage of broadening the scope beyond individual cases. It also gave
weight to the arguments made, with the Constitutional Court pointing out that “both applicants
have over twenty years’ experience in attempting to curb the scourge of sexual abuse of children,
and in dealing with its consequences.”99
The organisations were also actively involved in making strategic decisions throughout the
litigation, including involvement in the early conceptualisation of the case. In turn, organisations
indicated that they felt supported when they were in the firing line of the media, with the focus on
“just following diligent processes and sticking to the facts.” [R6]
In J v NDPP, the coalition members agreed it would be strategic for organisations working with
children and sexual offences to take on the role of amici in the Constitutional Court hearing. The
combination of Childline South Africa, Teddy Bear Clinic and NICRO was chosen because of their
years of experience, their credibility in the sector and because they could speak to the perspectives
of both child victims and child offenders (bearing in mind that there is not always a clear distinction).
By this stage, the civil society coalition was actively involved in strategising how best to present
the case before the Constitutional Court. Having organisations or movements as clients rather
than having litigation organisations litigating in their own name also generates momentum for a
broader base to implement the judgments and take them forward.

98. See note 1 above (Budlender et al, 2014:117).
99. Teddy Bear Clinic (note 26 above) para 6.
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4

Characterisation – in court and public perception
Both cases were prone to misinterpretation. The Teddy Bear Clinic case was particularly controversial
when the nuances were not properly understood, as shown by the sensationalised media headlines
after the High Court judgment. Recognising the need to ensure that both the Constitutional Court
and the public did not misconstrue what the case was about, the applicants prepared a press
release that included a list of points clarifying the issues specifically not under discussion. These
points formed a core part of the messaging in the civil society media strategy. The usefulness of
this strategy is reflected in the fact that similar points appear in the opening paragraphs of the
Constitutional Court judgment:100
At the outset it is important to emphasise what this case is not about. It is not about whether
children should or should not engage in sexual conduct. It is also not about whether Parliament
may set a minimum age for consensual sexual conduct. Rather, we are concerned with a far
narrower issue: whether it is constitutionally permissible for children to be subject to criminal
sanctions in order to deter early sexual intimacy and combat the risks associated therewith.
The litigation team also had to think very carefully about the emphasis given to two slightly
different arguments. There were two approaches to the case, relating to the state’s role in relation
to consensual sex between teenagers. The position of RAPCAN was that the state had no role to
play beyond providing access to sexual and reproductive health education and services. Teddy
Bear Clinic’s view was more open to the idea that the State could play a role in delaying sexual
debut, but this should be done through means other than the criminal law – for example through
social support, counselling and education. It was decided that the second argument was the more
palatable one, and that this one would be pursued. Although this argument leaned more towards
protection rather than promoting autonomy, the arguments presented to the court included both
elements, drawing on dignity arguments that had been successful in an earlier case relating to the
decriminalisation of sodomy.

5

Research as evidence
A key lesson from the Teddy Bear Clinic case is the value of providing solid, rigorous evidence as well as
sound legal and rights-based arguments. This was a case that drew on concrete examples to illustrate
the practical implications of criminalising consensual adolescent sex that were not necessarily evident
to all. The case was ground-breaking and it was clear that the legal team was going to have to persuade
the court and the general public, that there was significant harm in exposure to the criminal justice
system but also in criminalising what is developmentally normal behaviour.
The expert affidavit, in this case, drew on published research about sexual development, adolescent
sexual behaviour, and presented the negative psychological and emotional consequences of
disrupting healthy sexual development and driving adolescent sexual activity underground. The
report provided a scientific basis from which to work rather than relying on opinion. The Constitutional
Court judgment noted that the expert report was based on 43 published research reports and made
explicit reference to the role of this expert research in informing the court’s analysis.101

100. Teddy Bear Clinic (note 26 above) para 3.
101. Teddy Bear Clinic (note 26 above) para 96.
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In preparation for the Constitutional Court hearing in J v NDPP, further research was requested
on the extent to which child sex offenders were likely to be a continued threat to children when
they become adults. The findings were presented in the civil society consultations and informed
the arguments made at the hearing. The use of research and expert affidavits to support legal
arguments is a model that the Centre for Child Law has adopted subsequently, and successfully, in
other cases.102

6

Holistic strategy with mutually reinforcing layers of support
The body of literature on public interest litigation supports the assertion that strategic litigation
is most likely to have a broad social impact if it is complemented by other social mobilisation
strategies. This is the premise of this case study and is discussed in more detail here as a lesson
learnt because of the extent to which the respondents emphasised this point.
While the litigation produced judgments that ordered legislative change, it was the civil society
advocacy that enabled spaces for public discussion and ensured that the litigation victories were
reflected, and in some cases furthered, in the parliamentary process. As one respondent noted:
“I do think that having those solid arguments [in court] was a firm foundation, but [they]
would never have sufficed without the other layers of communications and mobilisations
and voicing.” [R2]
Budlender et al highlight three strategies in addition to litigation that use rights to achieve social
change. These are: (a) conducting public information campaigns to achieve rights awareness; (b)
providing advice and assistance to people in claiming their rights, and (c) making use of social
mobilisation and advocacy to ensure that communities are actively involved in asserting rights
inside and outside the legal environment. In this case, the emphasis was on the third aspect, which
was built into the process early on. It included consultative workshops, proactive engagement with
the media, commissioning research papers, engaging with parliamentarians, and creating spaces
for local conversations.

7

Effective mobilisation and coordination of key partners and role-players
The value of coordination and collaboration with civil society partners has already been highlighted
but warrants reiteration. This collaboration included working closely with clients, bringing
organisations together in an informal coalition to debate and strategise, and engaging with
stakeholders at various levels to advocate for change.
The coalition was a loose collective of organisations primarily within the children and women’s
rights sectors which rallied around a rights-based agenda. Having engaged with the law reform
process before, many participating organisations had significant expertise to draw on. While the
initial leadership for the coalition came from the Centre for Child Law, the coalition was a democratic
association based on information-sharing and building consensus, with other organisations and

102. F reedom of Religion South Africa v Minister of Justice and Constitutional Development and Others (CCT320/17) [2019] ZACC 34; Centre for
Child Law and Others v Media 24 Limited and Others (CCT261/18) [2019] ZACC 46.
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individuals taking the lead in the subsequent advocacy. This was a strategic approach that allowed
the coalition to draw on the complementary strengths of the participating organisations.
While there was a focus on joint decision-making, there was also lively debate. The coalition also
drew on the members’ differing areas of expertise and created a space for both lively debate and
information sharing in the form of simply asking for advice. One of the respondents described their
experience of the Centre for Child Law in this context as “clever lawyers who listen” – a quality of
public interest lawyers that was valued. Another noted that anyone undertaking similar litigation
and advocacy campaigns in future should be sensitive to the fact that coalition-building requires
managing different and competing interests, even in a network of like-minded organisations.
Some organisations, such as the Community Law Centre and the Children’s Institute had a deep
knowledge of parliamentary processes, and, being based in Cape Town, were natural leaders during
the law reform phase after the litigation in Parliament. Others, such as Teddy Bear Clinic, Childline
and RAPCAN, were particularly good at advocacy and media responses. However, all organisations
were involved in every aspect to some degree.
Efforts were made to ensure that a range of viewpoints were represented, especially as the advocacy
efforts grew. Engaging with the coalition helped the Centre for Child Law and their clients to secure
legitimacy “beyond an elite group of legal practitioners”,103 while also supporting service providers
to feed into a process that could potentially unblock or systemically address some of the obstacles
they faced in practice. It is worth noting here that many criticise the South African children’s sector,
albeit active and well-organised, as limited to a number of ‘elite’ NGO and academic voices that push
a rights-based agenda. To address this, the coalition placed coordination and collaboration at the
centre of the campaign. In the subsequent law reform process, the presenters also tried to address
the partially negative perception of the sector by working on joint submissions to the Parliamentary
Portfolio Committee that included, or were endorsed, by individuals and organisations that went
beyond ‘the usual suspects’.
Whilst the coalition did not specifically include churches or other faith-based organisations, they
were consulted, although some respondents thought that this may have been of benefit. Another
suggested that including parenting groups who could have helped parents with practical tools to
support their children on these issues may have been useful.
The J v NDPP case provides a practical example of the benefits of such collaborations to inform
litigation strategies. The case was presented to a range of stakeholders before the Constitutional
Court hearing, this provided an opportunity to debate the proposed approach and the possible
ramifications of the litigation. The discussions led the legal team to soften their stance in terms
of the relief sought because of concerns raised in this workshop, making the relief that was
sought more relevant to those working in the sector, and potentially more palatable to the court
and the public.

103. See note 1 above (Budlender et al, 2014:24).
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8

Proactive engagement with the media
A negative experience with the media – and a conservative backlash – after the High Court judgment
in the Teddy Bear Clinic case led to several key insights. Before (and after) the hearing of the case
in the Constitutional Court, the coalition developed simple messaging; became proactive about
developing a shared media strategy; prepared press releases, statements and press conferences
and had speakers from different organisations poised to address the issues on a range of platforms.
Before the Constitutional Court hearing, the Centre also invested in a media consultant for a short
period to support their communications.
Several respondents reflected that it is simply not possible to control the media, and that issues of
children and sexuality lend themselves to sensationalism. Instead, as one respondent argued, there
is value in being prepared and ensuring greater balance in the public debate while not expecting
to change everyone’s minds:
“I can try [to] own and shape the space [but] you will never prevent people who want to
use that space to vent from using it, no matter what you say. It is the nature of the issue …
the thing that would be a problem is if we are not getting in there first, and staying alive
in there, but to say that because there is a majority negative majority framing, we failed,
I think is assigning responsibility in a place that has no control over that.” [R2]
Another indicated that “what they communicate, they do extremely well” [R8], but suggested
that to bring about a sea of change in attitudes would require a significant investment in
communication and advertising that is beyond the reach of NGOs. There was general agreement
that the media engagement around the Constitutional Court hearing of the Teddy Bear Clinic
case was well-managed and well-prepared, but a related critique from some coalition members
themselves was that there is always more that could be done to ensure a diversity of voices on
these issues.
In terms of working with journalists, coalition members noted that some journalists were “coming
along with you”, having reported on the issue in 2007–08 when the Act came into effect and
again in 2014–15. While some journalists wrote sound and nuanced articles about the Teddy Bear
Clinic case, others were more focused on shocking headlines intended primarily to sell the paper.
As one respondent noted, “children’s issues and issues like these are likely to be used to push a
conservative agenda, and it is much easier to communicate those ideas than it is to communicate
a complex legal process and nuanced arguments to the media and the public.” [R8]
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Some respondents/the same respondent pointed out that there are few specialised legal journalists
in South Africa, and that public interest cases involve complex and technical legal arguments that
can be difficult for those unfamiliar with them to report on accurately. Others/Another noted that in
their strategic litigation, the Centre for Child Law and their partners are “pushing the boundaries and
going in new directions” [R9] which may appear contentious to those with limited understanding of
the child rights argument.

Respondents identified several factors as contributory to positive and ‘protective’ media
engagements:

01  Framing press releases to counter misperceptions up front and providing simple
explanations of the technical legal detail using layman’s language. An example
of this was the three-pager statement on the position of the applicants before the
Constitutional Court judgment in the Teddy Bear Clinic case was handed down, which
began with a short, simple paragraph on what the case was about, followed by bullet
points on what the case was not about, as well as a table summarising four of the
state’s arguments and the coalition’s corresponding counter-arguments. It also listed
spokespeople and their contacts. Providing this script of the applicants’ key messages
made these complex issues more accessible and the messaging could be easily
incorporated into articles.
02  The use of concrete examples was also frequently mentioned, with respondents
saying that examples of the effects of the legislation – e.g. “if teenagers kiss that can
be considered criminal behaviour” – provides a greater understanding of the issues
than a description of the legal provisions being challenged. Several respondents noted
that they found that personalising the arguments made them more accessible and
persuasive – along the lines of, “I don’t want my child to have sex, but if he/she is, I
want to be the one to deal with it and not to involve the police and the courts”. Another
strategy was to counter the concern that removing the deterrent of criminalisation took
away a degree of parental power over children with the argument that responsibility
was actually given back to parents to guide and supervise their children.
03 A
 nother factor was developing personal connections and engagement with media
contacts. Several of the journalists interviewed spoke of an openness at the Centre
which meant that they could call directly for clarifications or updates. Another
respondent indicated that the information she needed to better understand the case
was on the Centre’s website. Several others suggested that applicants and their legal
teams should do more background briefings before a public interest litigation case
is launched, to build these relationships, create interest and develop a foundational
understanding of the issues at stake.
“They have to do more background briefings with journalists and other stakeholders
they think are important to drive their narrative. These briefings must happen before
anybody starts writing about the case, so that people are informed before they start
writing.” [R7]
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04 A
 round the Teddy Bear Clinic case, civil society organisations put together two press
conferences (one in Johannesburg and one in Cape Town) and assembled a panel of
the clients, legal counsel and the expert who put together the report so that the media
could ask them questions directly. Some respondents mentioned that regular press
releases that remind journalists of the case and that report on progress and updates
that are in the public interest would be useful.
05  Being prepared and being able to respond quickly were identified as increasingly
necessary qualities. Press releases must be sent “within an hour” of the judgment and
in the world of social media, ‘getting the story out’ should be immediate. Although this
was less of a focus in 2014/15, being able to influence public debate now requires rapid
engagement on social media platforms to make the most of the moment.
06  Finally, a recommendation, rather than a lesson learnt, was that there is a need
to allocate resources and invest in communications around the public interest
implications of the cases and any successful judgments. As Budlender et al note, “It
is not enough for progressive groups only to succeed in litigation. They also have
to become better at education, at public relations and at making their arguments
accessible and compelling.” 104

When journalists were asked if their perceptions of the cases had shifted over time, two indicated
that their initial views of the Teddy Bear Clinic case had been informed by what they had read in
the media, but that this changed after the Centre for Child Law and their partners released their
narrative. A third journalist indicated that her position was aligned with the aims of the case and
this had not changed, but that the information she obtained from the Centre’s website had helped
to clarify and substantiate it.

9

Multiple conversations to generate multiple voices
Building legitimacy outside of the courtroom is essential for effecting social change. In the absence
of a broad-based social movement or political support, this requires the investment of a great
deal of time and effort in creating deliberate spaces for conversations at a range of different levels.
The work done to win the hearts and minds of the broader public was done within civil society
organisations, in community spaces, through the media and in Parliament through engagements
with the lawmakers.

104. See note 1 above (Budlender et al, 2014:24).
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Legal judgments provide a catalyst for change but contributing to broader, sustained social change
and asserting children’s rights outside of the courtroom requires communication and education at
a grassroots level, both through mass media and in person. Since issues of adolescent sexuality and
the rights of child offenders are sensitive issues that are often considered from religious and moral
standpoints, these engagements needed to be persuasive as well as educational. One member of
the coalition described her experience:
“There was a huge outcry that [those supporting decriminalisation] were condoning the
bonking of children, being complacent and complicit about children engaging [in sex]. So
I think in the beginning it was quite difficult to get even civil society partners to support
this and endorse it and understand the complexity, the effect it has on children … [that]
instead of helping children, it was harming children … so having those dialogues and
conversations with civil society was actually very critical … we engaged in lots discussions,
we were invited to different forums to go and discuss this … we need to understand the
resistance, the reluctance, the fear [of what decriminalisation would mean].” [R6]
While the leadership of civil society organisations in the coalition were typically clear about their
position, others within the organisations were often conflicted. To address this, members put in a
great deal of work within their own organisations as well as engaging on a range of platforms to
create spaces for debating and building consensus. As one respondent described it:
“It needed more than just official positions; it needed people in multiple conversations,
whether they were on radio, meetings between neighbours, [meetings] between
professionals … that work doesn’t get counted often [but] it is that work that creates
multiple voices in Parliament, in the media space … if you’re thinking of what your
investments [were] for a success in [amending the] law, you have to invest in that, and that
is people’s time.” [R2]
Another communication lesson across both cases was to pre-empt the range of fears and arguments
that would be raised, while being careful not to brush these fears aside as irrelevant or irrational.
Instead it is necessary to provide people – whether members of the public or parliamentarians –
with the tools to address these fears and the language or practical examples to convey an alternative
perspective to win them over to become advocates themselves. Over and above public education,
these engagements are necessary to broaden the base of support and create political sway.
A critique sometimes levelled at the children’s sector in South Africa is that while it is active and
well-organised, there are a limited number of predominantly national NGO-based voices that tend
to be heard regularly. While the coalition was conscious and active in its pursuit of broadening the
range of voices, there was certainly room for more voices from the collective in the media space,
including from provincial and local level structures.
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Since law-makers tend to deal with a broad range of issues at once, the focus in working with
parliamentarians was on developing working relationships and holding meetings with members
of the Portfolio Committee to build a more nuanced understanding of the child rights issues under
discussion. Again, a useful advocacy strategy is to provide parliamentarians with simple, sensible
arguments that they can draw on when making their case to the public and within their own parties.

10

Child participation
Another layer of conversation is that of with children and adolescents themselves. Child
participation is a core principle of the United Nations Convention of the Rights of the Child. Article
12 states that every child has the right to express their opinions in matters affecting them, and to
have their opinions taken seriously based on their evolving capacities. This principle clearly links to
issues considered in these two cases, that of children’s autonomy and the idea underlying the bestinterests principle that children are “developing beings”.105
In reflecting on the role of child participation in the litigation and advocacy campaign discussed
here, it was generally noted that although direct child participation was limited, this wasn’t due to
it not being considered necessary. Children’s voices did play a role in different ways throughout the
process, but the sensitive, personal, and emotive nature of the issues at hand meant that there were
critical child protection issues to consider.
Teenagers clearly made their outrage heard when the Act was first signed into law, capturing the
attention of the media. While conceptualising the Teddy Bear Clinic case, the applicants attempted
to contact one of the teens responsible for establishing a Facebook group as an example of selfadvocacy. It was the real-life experiences of children that the Teddy Bear Clinic encountered through
their ongoing work with child victims and child offenders (and those who engaged in consensual
sex and could not be categorised as either) that served as the catalyst for the Teddy Bear Clinic case.
The founding affidavit included the story of G and H who were charged under section 15 of the Act
as a concrete example of how the provisions affected adolescents in practice, and the shame and
trauma G in particular experienced.
The decision to engage organisations rather than individual adolescents as clients in the Teddy Bear
Clinic case was a protective measure, recognising that while it was important to hear adolescents’
voices, they also needed to be protected from the secondary trauma associated with media
attention and public scrutiny. This was especially the case when there were alternative ways to
present the adolescents’ experiences without exposing their identities.
At the same time, RAPCAN was running a life skills programme that included sexual reproductive
rights at Lavender Hill High School. This meant that both organisations were closely connected
to children’s experiences through their programming, and this informed their approach to the
litigation.

105. J v NDPP (note 7 above) para 36.
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The coalition did not proactively devise a process of child
participation as part of the consultations prior to the Constitutional
Court hearings. One of the few processes to include children’s
voices directly was the process that Molo Songololo undertook to
present children’s voices in the 2015 parliamentary deliberations
around the Amendment Bill. The concerns raised by Committee
members about adolescents speaking about sexuality from their
own experience illustrates the tensions between promoting child
participation and ensuring child protection in this context. The
emotive nature of some submissions in the public hearings and the
negative depiction of the intentions of the applicants in the media
at the time of the Teddy Bear Clinic case and later in the hearings,
underlined the need to carefully balance these two priorities.
Some actors involved at the time highlighted the complexities
and challenges of discussing sexuality with adolescents, given the
mandatory reporting requirements and the challenge of responsibly
negotiating the health research ethics in this area. Others felt that,
in hindsight, more could have been done to understand how
adolescents understood sexual conduct, what they understood
about the legislation, and what alternative measures could have
been adopted. A broader child participation process would have
shown the extent to which the issues affected the full spectrum of
society. Suggestions on how future engagements with adolescents
on these issues could be meaningful, while still protecting their
privacy. Other than direct presentations by adolescents, suggestions
included conducting research through existing programming or as
a standalone process that would produce outputs that convey the
voices of adolescents.
Despite the challenges of balancing these concerns, those that

The concerns raised by

reflected on the role of child participation in this process emphasised

Committee members

the critical role of the voices of adolescents and the importance
of promoting health discussions to empower adolescents with
the information they need to make informed choices about
responsible behaviour. One of the coalition members reflected
that their own programming with adolescents could have evolved
earlier, based on their engagement in this process. There was also
a call to continue exploring ways in which children’s voices can

about adolescents
speaking about sexuality
from their own experience
illustrates the tensions
between promoting
child participation and

inform policy-making, not only in the legislative process through

ensuring child protection

submissions to Parliament, but also in the initial formulation of

in this context.

legislation and policies.
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11
The law was amended
to reflect the rights of
children, going beyond
what was contained in

The challenges of follow-up
This is an area in which this campaign was both highly successful
and still faces outstanding challenges. As described by Budlender
et al, follow-up requires ensuring that successful judgments are
implemented by government and identifying areas where there is
limited success and a need for further litigation or advocacy.

the court orders. This
was a clear victory, but

In this case, there was active advocacy around, and participation

the follow up has been

in, the legislative process following the judgment. The law was

less successful since the

amended to reflect the rights of children, going beyond what was

Amendment Bill came

contained in the court orders. This was a clear victory, but the follow

into force.

up has been less successful since the Amendment Bill came into
force. In particular, there is still no clear strategy for assisting child
offenders whose details are already on the Register.
More generally, the loose coalition stopped working collectively
around these issues soon after the legislative successes. There
were two workshops organised by the Centre for Child Law to
keep engaging on these issues, particularly on the issue of the sex
offenders register, as well as meetings with Legal Aid South Africa
and correspondence with the Department of Justice. However,
the nature of the work of civil society means that new issues arise
constantly, requiring urgent attention and the sector to move on.
That said, the positive relationships built through the work on these
two cases has continued into new areas of work and different cases,
such as the abolition of corporal punishment in the home.106

106. See note 77 above (FORSA).
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F

Considering outcomes and impacts

The goal of public interest or strategic litigation is to contribute to social change. This case study draws on
the definition used by Budlender et al, in which social change refers to “whether rights have been used to
produce a tangible and sustainable impact on the ground for those who ought to benefit from them.”107
These impacts can be understood on several levels, ranging from achieving material benefits for individuals
and groups, and winning changes in jurisprudence, through to the less tangible impacts of changing
attitudes and perceptions. Here we consider the impacts in terms of whether or not:
1.

The strategic litigation resulted in court judgments and legal precedent that provides better
recognition and protection of children’s rights;

2.

The judgments were a catalyst for a change in the law and a process of corrective planning to address
the constitutional defects;

3.

The litigation was a catalyst for civil society in terms of how they organise and how they engaged in
the legislative processes, as well as other potential institutional shifts;

4.

There was increased public awareness and discussion as a result, and;

5.

There were material, tangible impacts for children themselves.

1

Legal precedent that provides better recognition and protection of children’s rights
In both cases, the Constitutional Court judgments set legal precedents that provide greater
recognition to and protection of children’s rights. In the Teddy Bear Clinic case, the judgment reaffirmed that South Africa’s approach to children’s rights is based on the premise that children are
bearers of all the fundamental rights in the Constitution, including the rights to human dignity and
privacy. While the judgment speaks to the need to protect children, it also recognises children’s
autonomy, derived from their right to dignity and privacy. This has profound implications for
future judgments and can be used to argue in support of other decisions that children make
about their lives.
The judgment in J v NDPP also recognised that children are developing beings with a capacity for
change and a chance of being rehabilitated. This understanding underlies the approach taken in
the Child Justice Act. Respondents spoke of this judgment as ground-breaking because it elevated
children’s rights in the criminal justice space; it promoted the best interests of the child principle
by providing effected children with the opportunity to make representations as to why their
names should not be on the egister; and it reinforced the principle that children should be treated
differently from adults in the criminal justice system.

107. See note 1 above (Budlender et al, 2014:96).
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2

A catalyst for considering deficits in the law and for corrective action by the legislature
In both cases again, the strategic litigation resulted in court orders that required the legislative
branch of government to bring the legislation in line with the rights enshrined in the Constitution.
The advocacy campaign that accompanied the litigation catalysed a more inclusive process, in that it
mobilised civil society organisations within the children’s sector to participate both individually and
jointly in the process. Indeed, the final amendments to the law were more far-reaching than expected.
The litigation in the Teddy Bear Clinic case for example, was not successful in so far as extending
protections to older adolescents because the court did not have evidence before it that pertained
to this age group. However, the parliamentary process took up this issue and the final Amendment
Bill contained provisions that allow for a non-prosecution rule for both penetrative and nonpenetrative sex, and extending protection to adolescents aged 16 and 17-years old, linked to a
requirement that they should not be more than two years apart in age from one another. These
changes in the law in turn have material impacts on adolescents, as discussed below.

3

A catalyst for civil society organisation and democratic engagement – and monitoring?
This process was certainly successful in mobilising NGOs to contribute to the debate and to
participate in the parliamentary process. There was a concerted effort to create spaces for debate
and conversation, and to build a shared agenda – what one respondent described as “everybody
can come to the table and agree on an approach”. The consultative workshops with civil society
provided a platform for education about the issues as well as for consultation and discussion of
different points of view, and purposefully created opportunities for organisations to decide on a
course together. There was an effort to make the process broadly inclusive by engaging outside of
the coalition as well.
The advocacy process contributed to a more robust and constructive democratic space, as it
supported and promoted increased participation of civil society organisations in Parliament as
well as proactive direct engagements with law-makers. There was considerable opposition to
the decriminalising of consensual teenage sex from a range of mostly faith-based organisations
and individuals, but the coalition worked hard to broaden the understanding of the child rights
arguments that may not have been evident to all at first glance. Several respondents felt that this
process was a good example of how a sector can be mobilised, but also recognised that there was
room to include more – and a greater diversity of – voices from the local level.
Some respondents spoke of the danger of litigation becoming an end-point or the primary
focus. While the advocacy around the law reform process showed that this was not the case here,
respondents also spoke about the challenge of a coalition of NGOs, research and legal institutions in
maintaining momentum after the subsequent parliamentary process. The children’s sector in South
Africa is strong and active in the policy and law reform space, and in general tends to find common
ground on issues of child rights. However, the challenge, as one respondent explained, is that:
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“When we align, our alliances and coalitions form around law reform generally because
we’re not social movements. Social movements form their coalitions around social change
generally … law reform is one thing, but [we] NGOs … what we do, we have lots of linked
relationships. There’s an issue, we come together with a deliberate focus around it and then
when we achieve this specific goal, we move out of the deliberate space …” [R2]
However, this is not always necessarily the case. For example, the Shukumisa coalition started
out as the National Working Group on Sexual Offences, a grouping of NGOs, community-based
organisations and activists in the late 1990s that organised around the legislative process. After
the Sexual Offences Act came into effect in late 2007, the grouping took a deliberate decision to
continue to work together to monitor the implementation of the Act. While the children’s sector
also has several strong examples of coalitions formed around issues of law reform, there are fewer
examples of continued collaborations to monitor the outcomes and impacts of these processes.
This is not to say that this work was not taken up by individual member organisations. Many
organisations focus on child protection from a children’s perspective (although in a largely
dysfunctional system many children still fall through the cracks). Organisations such as RAPCAN
continued to work to promote child participation and autonomy rights until they closed their doors
in 2017. However, the ongoing, intentional space to jointly monitor the impacts and outcomes
of the judgment largely petered out after the Amendment Bill was passed in 2015. Nevertheless,
conversations about how to assist the child offenders whose names had already been entered on
the Register continued.
While it is a collective responsibility to take the successful judgments forward to ensure that
children benefit from them on the ground, the momentum built through the legal process fades
without a formalised space for collective leadership until another issue becomes a collective focal
point. Respondents recognised this as reasonable given the range of issues that organisations work
with and limited resources, but noted that this can undermine the potential for systemic change.

4

Increased public awareness and discussion of child rights
The decriminalisation of consensual adolescent sex attracted a great deal of interest and sparked
discussion on many platforms. There was a definite increase in media interest and public awareness
of the issue, and advocacy efforts around the Constitutional Court case meant that the coverage
was more balanced than the often sensationalist media reaction to incidents such as the Jules High
case. There was also a concerted effort to ‘win hearts and minds’ through the media and in civil
society meeting spaces. Issues of adolescent sexuality and- separately- how child sex offenders
should be dealt with, are often highly emotive and closely linked to religious and moral beliefs. The
litigation and legislative process opened spaces to discuss these issues in different ways. Members
of the coalition reported being asked to speak in community spaces such as churches and schools,
and finding most parents and teachers they encountered “did not want to go to the police station”
if their adolescent child was engaging in sex [R1]. They did not feel that criminalisation was the best
way to deal with adolescent sexual experimentation, but were also uncertain about how to deal
with it themselves.
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“This was a way for them to be able to discuss it. And I think it was a way for them to get
more information and to deal with some of these issues. I know specifically the schools were
incredibly grateful for having more information on services or having advice on [what to
do] when a child says, “Could you please help me get the morning after pill but that you
can’t tell my mother”; and things like that. Telling them what the law says and that you can
actually help them.” [R1]
In terms of sustained change, one respondent noted:
“There are still many people that have reservations or feel that their rights have been
encroached upon … [but] I think there’s more a sense of ease now. You know, people see the
outcome, that the outcome is not that children are just running loose, wild and free, going
crazy. I think they actually see that … the result has not been catastrophic.” [R6]
Another argued that the Teddy Bear Clinic case media messaging and advocacy work has contributed
to opening spaces to talk about the realities of adolescent sexual activity:
“The conversation we were having around [consensual sexual activity among adolescents]
pushed thinking in civil society on sex positivity. It popularised that idea in more spaces. I’m
not saying it is popular everywhere … but I actually think the case, the work we did on this
case … I think it gave more voice to that angle.” [R2]
However, there is also a recognition that changing public discourse, particularly on sensitive issues
such as this in a largely conservative society, requires substantial – and ongoing – investment in
communications and conversation. While these cases brought these issues to the fore and changed
thinking at the time, maintaining and strengthening the ground gained over this period requires
ongoing advocacy, time and energy from a range of organisations, activists and movements.

5

Material, tangible impacts for children themselves
The litigation and advocacy around the Sexual Offences Act brought about concrete changes in
the lives of children in South Africa, which is ultimately the goal of strategic litigation. The process
provided a catalyst for legislative change that resulted in the decriminalisation of developmentally
normal sexual engagement among adolescents. It removed the requirement to expose adolescents
to harm by labelling them as criminals and putting them through the criminal justice system for
engaging in consensual sexual activity. Adolescents who engage in consensual sexual activity
no longer have their names entered into the Register of sex offenders. Adolescents and children
who have been convicted of a sexual offence are able to exercise their right to be heard in court
proceedings by being permitted to present an argument (through their legal representative)
as to why their names should not be entered on the Register. These changes have far-reaching
consequences for the lives of these children and adolescents.
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Adults who talk to children about sexual and reproductive health
are no longer obliged to report consensual sexual activity to
the police if adolescents disclose this to them. This is particularly
important in the context of the HIV epidemic, where open and
frank discussions about sex and sex education form a vital part of
prevention strategies and interventions. Similar benefits accrue
for the prevention of pregnancy through access to sexual and
reproductive health services. Adolescents no longer face the threat
of prosecution if they access such services, or if, in the case of girls,
they fall pregnant.
All of these are substantial changes affecting the lives of adolescents
in South Africa. However, some questions about changes on the
ground remain, dependant on what one respondent described as
whether “we have fully closed the loop” [R2]. Are there still cases of
children who are arrested for sexual activity, but the charges are
later dropped? Is the decriminalisation of consensual sexual activity
used to avoid charges of rape? How will the children whose names
are already on the sexual offenders’ Register be assisted to make
representations to potentially have them removed?
Some other, less direct, outcomes also remain unclear. For example,
a common argument against decriminalisation was that consensual
adolescent sex should rather be the domain of social institutions
such as the family as well as the Health, Social Development and
Education sectors. However, as it stands, the extent to which
adolescents are receiving the nurturing guidance and nonjudgmental access to the services they require is unclear. This
highlights the need to work across sectors and in collaboration with
others providing such services in an ongoing way.

The announcement
in late 2019 that

There are also indications that the progress made in raising

the Department of

awareness about the developmentally normal nature of consensual

Basic Education was

sexual conduct between adolescents has faded with the passage of
time since the Teddy Bear Clinic case. The announcement in late 2019
that the Department of Basic Education was going to introduce
a Comprehensive Sexuality Education curriculum as part of Life
Orientation for Grade 4 to 12 in 2020 sparked a vociferous backlash.
Such concerns that this would encourage children to engage in
sexual activity are familiar in the context of the cases discussed in
this case study and suggest that there is more work to be done in

going to introduce
a Comprehensive
Sexuality Education
curriculum as part of Life
Orientation for Grade 4
to 12 in 2020 sparked a
vociferous backlash.

educating communities.
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In closing

The tangible impacts of the campaign and remaining questions illustrate both the power of litigation
and advocacy around legislative reform and its limits in addressing challenging social issues. The
litigation and advocacy campaign around children’s rights under the Sexual Offences Act provided a
vital catalyst for change after years of activism and deliberations, but it is also only one part of a bigger
picture. Ensuring that the legal and legislative victories translate into tangible benefits for children on
the ground, requires engagements across sectors and working together to ensure that not only are
children protected from harm, but that they are able to access the services and support they require.
Protecting and advancing children’s rights as enshrined in South Africa’s progressive Constitution is
an ongoing process that requires engagement at a range of levels. As this case study shows, public
interest litigation has the potential to act as a lever to claim rights, and, together with other social
mobilisation strategies and activities, public interest litigation can contribute to lasting social change in
the lives of children.
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