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BACKGROUND
I don’t know what I need to know”: An exploratory study to examine the perceptions of judicial 
officers and a few civil society organisations as to the criteria for determining the competency  
of presiding officers to hear matters involving child sexual violence.

The Centre for Child Law has partnered with the Child Witness Institute to undertake research to determine the competency 
of presiding officers to deal with sexual offences cases involving child victims. The research question to be addressed is the 
identification of minimum criteria for competency of presiding officers adjudicating sexual offences cases involving child 
victims/witnesses.

The research study adopted a mixed-method approach, comprising two components. The first component involved a 
literary study of existing resources relevant to the competency of presiding officers to adjudicate matters involving sexual 
offences against children. The second component focused on the development of a questionnaire and the undertaking of 
semi-structured interviews with research participants. 

The literary review was undertaken as a desktop research study and entailed an examination of literary sources, research 
and court judgements to identify the key factors relevant to adjudicating cases of this nature. In addition, it reviewed and 
evaluated best practices, gleaned from the international environment, for their contribution towards the development of 
minimum criteria for the competency of presiding officers to adjudicate in these matters. 

The literary review found that, internationally, with a few exceptions, there are almost no minimum criteria required 
for judicial officers presiding in matters where children are witnesses. This issue is usually only raised in countries where 
specialised courts exist and then the focus is usually on training. International guidelines tend also to focus exclusively on 
the training requirements of judicial officers and their experience. However, there is a strong emphasis on the need for a 
specific selection process for judges who preside over these cases and it was proposed that a process should be designed and 
established to ensure a merit-based selection of judges who will preside over child abuse and neglect litigation.
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From the literary research conducted it was found that the competency of presiding 
officers to hear matters involving children as witnesses was based on three pillars, 
namely their aptitude for the position; their experience; and the training they have 
received. In order to determine what the training should include, a detailed investigation 
was conducted into the needs of presiding officers interacting with child witnesses and 
the difficulties experiences with children in the court environment. The literary review 
offered recommendations on the criteria for the selection of presiding officers to hear 
cases involving children, based on the categories of aptitude, experience and training. 

The second component of the research project focused on conducting interviews with 
presiding officers and a few civil society organisations to determine what skills and 
knowledge were required by presiding officers hearing cases with child witnesses, and 
to obtain their input with respect to the contents of training required. It is this latter 
component of the research which forms the basis of this report. These findings will 
inform the final report, which will contribute to the Centre for Child Law’s advocacy 
campaign for specialised training of presiding officer who work with child victims of 
sexual offences.

These findings will inform 
the final report, which will 
contribute to the Centre 
for Child Law’s advocacy 
campaign for specialised 
training of presiding officer 
who work with child victims 
of sexual offences.
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PURPOSE AND 
OBJECTIVES OF STUDY

The overall objective of the research project was to determine the competency of presiding officers to deal with sexual 
offences cases involving child victims and to identify minimum criteria for competency. The specific objective of this 
part of the research was to conduct interviews with presiding officers to investigate the difficulties they experience 
with cases involving children and to elicit from them what aptitude, skills and training they believed were necessary to 
perform these functions. 

SPECIFIC OBJECTIVE
Conduct interviews with presiding 

officers to investigate the difficulties 
they experience with cases involving 

children and to elicit from them 
what aptitude, skills and training 

they believed were necessary  
to perform these functions.

OVERALL OBJECTIVE
to determine the competency of 

presiding officers to deal with 
sexual offences cases involving 

child victims and to identify 
minimum criteria for competency.
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RESEARCH METHODOLOGY

3.1  Research design
In order to identify thematic areas of competency and determine minimum criteria for this competency from 
presiding officers themselves, an interpretive research paradigm, anchored in a phenomenological approach 
with random sampling and the use of semi-structured interviews, was found to be most appropriate.

A qualitative research design was used because of the exploratory and descriptive nature of the study, since 
it can be used to explore a sample group’s experiences, impressions and perceptions of a particular topic. The 
researchers interacted with research participants with the aim of obtaining a direct and personal account of 
their perceptions and opinions on competency requirements. The qualitative data was also used for quantitative 
purposes by performing simple statistical analyses of aspects of the interview responses, such as, for example, 
the numbers of presiding officers who have received training on particular topics or themes.

A phenomenological research strategy was adopted for this study. Phenomenology is a form of qualitative research 
that focuses on the study of an individual’s lived experiences within the world. The key word in phenomenological 
research is “describe” – the aim of the researcher is to describe as precisely as possible the phenomenon under 
investigation. The goal of a phenomenological approach is to identify and elucidate a phenomenon through how 
it is perceived by actors in a situation. Therefore, in terms of this study, the semi-structured interviews aimed 
to elicit input from the presiding officers themselves as to the limitations and difficulties they experience with 
respect to child witnesses involving cases of sexual violence. In terms of a phenomenological approach, this is 
achieved by gathering in-depth information through qualitative methods such as interviews. 

Random sampling was used to identify participants. The targeted population was primarily presiding officers and 
these were invited to participate via email request. Those who were willing to do so, responded to the request.
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Semi-structured interviews were identified as appropriate for this research study since they enable researchers 
to obtain in-depth information from research participants about a particular topic. Semi-structured interviews 
by their very name must have a degree of structure in their implementation. The semi-structured interview 
procedure that was used in this study involved the prior development of an interview questionnaire that formed 
the basis of the interview and assisted the researcher to focus clearly on what the interview must cover. This 
ensures that participants receive the same questions during the interviews, although it also allows the researcher 
some measure of flexibility to make maximum use of the opportunities offered to enrich the data without 
changing the focus of the study. 

This method provides much more flexibility to both parties as it allows participants to speak freely and at length, 
using their own views, impressions, vocabulary and terminology. It gives the researcher an opportunity to follow 
up a particular area of importance in the interview while at the same time the participants are in a position 
to provide a more complete picture. This provides for increased quality in the data collected and results in the 
analysis providing a richer understanding of the data, particularly given the exploratory nature of this study.

3.2  Participants
Since the specific objective of the study was to receive input from presiding officers about the difficulties they 
experience with cases involving children and to elicit from them what aptitude, skills and training they believed 
were necessary to perform these functions, the bulk of the interviews were conducted with presiding officers. A 
few interviews with members of civil society organisations, who also work with cases involving children, were 
included to provide an alternative perspective and to determine whether their observations differed from that of 
the presiding officers. The number of interviews conducted with civil society organisations was not statistically 
valid to make any definitive findings, but did provide an observer perspective from outside of the judiciary. 
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Forty-three (43) interviews were conducted, thirty-four (34) of these with magistrates, five (5) with judges and 
four (4) with members of civil society organisations. A point to note is that 76% of the magistrates and 80% of 
the judges interviewed had presided over 30 cases involving child witnesses, which contributes to the weight of 
the responses received. The composition of the target group is set out in the tables below:

MAGISTRATES

Sex Female 21

Male 13

Race Black 8

White 21

Coloured 6

Indian 3

Position Regional Magistrate 29

Acting Regional Magistrate 5

Ages 31 – 40 1

41 – 50 6

51 – 60 23

60+ 4

Province Northern Cape 7

KZN 4

Western Cape 1

Mpumalanga 2

Limpopo 7

Eastern Cape 2

Gauteng 8

North West 2

Free State – 

Geographical classification Urban 16

Peri-Urban 5

Rural 5

All 8

Number of cases heard involving  
child witnesses

1 – 9 4

10 – 19 2

20 – 29 2

30+ 26

FIGURE 1: Target group: Magistrates
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JUDGES

Sex Female 4

Male 1

Race Black 1

White 2

Coloured – 

Indian 2

Position High Court Judge 5

Ages 31 – 40 – 

41 – 50 2

51 – 60 2

60+ 1

Province Northern Cape – 

KZN 2

Western Cape – 

Mpumalanga – 

Limpopo – 

Eastern Cape – 

Gauteng 1

North West 1

Free State 1

Geographical classification Urban 3

Peri-Urban 1

Rural – 

All 1

Number of cases heard involving 
child witnesses

1 – 9 –

10 – 19 1

20 – 29 – 

30+ 4

FIGURE 2: Target group: Judges
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CIVIL SOCIETY ORGANISATIONS

Sex Female 4

Male –

Race Black –

White 3

Coloured 1

Indian –

Position Coordinator Judges Matter 1

Legal Practitioner 1

Educational Psychologist 1

Social Worker 1

Ages 31 – 40 –

41 – 50 1

51 – 60 3

60+ –

Province Northern Cape –

KZN –

Western Cape 3

Mpumalanga –

Limpopo –

Eastern Cape –

Gauteng 1

North West –

Free State –

Geographical classification Urban 4

Peri-Urban –

Rural –

All –

FIGURE 3: Target group: Civil society organisations
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3.3  Questionnaire
Since the study design was based on the use of semi-structured interviews, a questionnaire was developed for 
the interviews. The questionnaire, attached as Annexure A, consisted of the following four sections:

 � Target group demographics
This focused on the demographics of the participants, including age, sex, race, location and experience.

 � General questions regarding competency
This included six (6) questions which focused on the difficulties experienced in adjudicating cases involving 
children and the skills, knowledge and experience necessary to hear matters involving children.

 � Training of presiding officer
This section consisted of eight (8) questions that concentrated on the training needs of presiding officers 
and the format that such training should take.

 � Barriers to achieving competency
The final question was an open-ended question, requiring presiding officers to think about what difficulties 
they experienced in achieving competency in cases involving children.

The questionnaire was adapted slightly for the interviews with members of the civil society organisations.  
The following changes were made:

 �  Where questions were directed at presiding officers specifically (“what difficulties do you experience”), 
these were amended to reflect the perceptions of the civil society organisation members (“what difficulties 
do you think presiding officers experience”)

 � Some questions were omitted (“what training have you received”).

3.4  Interviews
Semi-structured interviews, based on the questionnaire, were conducted telephonically with individual 
participants. Some participants requested to receive copies of the questionnaires via email so that they could 
prepare for the interview, while five (5) of the participants chose to complete the questionnaire themselves and 
to submit the completed questionnaire in writing. Participants, who had volunteered to be interviewed, provided 
consent either orally or in written format. On average interviews lasted between 30 minutes and an hour, and 
participants were extremely forthcoming and eager to share their insights.
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3.5  Challenges
Challenges were experienced with respect to obtaining permission to conduct the interviews and accessing the 
participants themselves. Permission had to be obtained from the Magistrates’ Commission in order to interview 
the magistrates, and this process took considerable time, which delayed the interviews. The permission obtained 
is attached as Annexure B. The Office of the Chief Justice was also approached for permission to interview the 
judges, but no response was received in this regard, which also delayed the process, and meant that the judges 
could not be interviewed, although five (5) voluntarily offered to be part of the study.

Accessing the magistrates was extremely problematic as the Department of Justice and Constitutional 
Development’s network server was unavailable for over a month, which meant that presiding officers could 
not access their emails. This was the only means of initiating contact with the magistrates. In order to address 
this challenge, interviewers had to obtain private email addresses and contact the participants via these, which 
dramatically increased the delay in conducting the interviews.

A further challenge was organising a time in which presiding officers would be available, since the researchers 
had undertaken not to infringe on their court time. This meant that interviews could only be conducted early 
in the morning before court started, during lunch periods and in the early evenings or late afternoons. This too 
impacted on the delay in conducting interviews.

3.6  Limitations
The main limitations of the study related to the number of judges and members of civil society organisations 
interviewed. The numbers were too few to reach statistical validity, but did not detract from the validity of the 
interviews conducted with the magistrates, which was the focus of the study. They did, however, add a further 
perspective to the study.

3.7  Data capture and confidentiality
The input obtained from the interviews was captured and participants were allocated numbers to ensure that 
their responses remain confidential. The index of names and numbers have been saved in a separate document 
and is password protected.
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ANALYSIS OF INTERVIEWS 
WITH MAGISTRATES

4.1   What problems or difficulties do you experience while 
presiding over cases involving child victims/witnesses of 
sexual violence?
Except for one magistrate, who said that they did not have any problems, all thirty-three (33) of the other 
participants listed numerous difficulties that they experienced presiding over cases that involved children. The 
problems they identified can be categorised into 5 areas:

 � The incompetence and lack of training of other role-players in the system
The participants raised concern about the competence and training of prosecutors, intermediaries, police 
investigating officers, social workers and court preparation officers. The greatest area of concern related to 
prosecutors, with a third of the participants finding their lack of training and competence to be a particular 
difficulty in cases involving children. It was alleged that prosecutors:

 � Do not know how to deal with children who are emotional;
 � Do not consult with the child witness;
 � Do not know how to question children properly;
 � Do not know how to make a s170A application;
 � Do not understand the expert evidence in the cases;
 � Do not monitor the police investigation and follow up when the investigation is inadequate; and 
 � Do not obtain evidence that is relevant, like evidence of grooming, for instance.

The second most common complaint was that child witnesses were not adequately prepared for court. 
Intermediaries were not confident enough to convey the meaning of a question to a child and they were in 
need of training. Police investigations were inadequate and officers did not know how to take statements 
from children as they were not properly trained. There were numerous concerns about the assessment 
reports submitted by social workers as these often contained irrelevant information as well as confidential 
information. Defence attorneys did not have any training on how to question children either.

04
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 � The children themselves
These cases were complicated by the dynamics of the child witness themselves. The children were afraid, 
nervous and emotional, which made working with them in the court environment particularly difficult. 
They did not have the ability to verbalise themselves properly, which led to confusion and apparent 
contradictions and discrepancies, and they were not able to deal with cross-examination. Younger children 
had very short concentration spans, which caused them to lose focus and, because of the nature of the 
crime, the children were hesitant to open up and tell their stories. The fact that children took a while to 
disclose was also considered to be a problem.

 � Problems with technical equipment
The magistrates found the lack of maintenance of the technical equipment (CCTV systems) in the special 
court rooms to be a major problem. This impacted on their time, caused delays and meant that cases had to 
be postponed, causing further trauma for the child witness.

 � Lack of their own specialisation in dealing with cases of this nature
A number of the magistrates raised concerns about their own knowledge and skills to deal with child 
witnesses. One of the magistrates stated that they were not specialised and mentioned that there were 
insufficient opportunities to learn within the environment, and that they needed training. The following 
were identified as areas of lack of knowledge:

 �  The competency examination of children was highlighted as being very problematic for presiding 
officer, especially where young children were concerned, as there are no standardised questions or 
format for the examination;

 � Difficulty in assessing the accuracy of children’s memory;
 � Difficulty understanding the way children think and the way they use language;
 � Difficulty in detecting suggestibility in children; and
 � Difficulty in evaluating a child’s evidence.

 � Inadequate medical and forensic evidence
Forensic nurses and medical doctors required training as medical examinations were often not performed 
adequately as it seemed that that they did not know what to look for in specific cases. For instance, when 
conducting the medical examination, they would often not examine the anus. 

DNA evidence was also highly problematic. It was often not taken and, when it was, there were serious delays in 
receiving the results and there were problems with the chain of evidence, which resulted in the inadmissibility 
of the evidence. These concerns related to the fact that the relevant role-players were not trained. 
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  OBSERVATION  In responding to this question, some magistrates identified certain problems that they had 
encountered with cases involving children. However, the problems raised highlighted the lack of knowledge that 
these magistrates themselves had about the dynamics of child abuse cases. For instance, one magistrate said that 
doctors’ reports were incorrect and they needed to be trained because they would find no injuries where a child 
had been raped by an adult. In fact, in the majority of cases there will be no injuries for a variety of reasons. This 
further underscores the need for the specialised training of magistrates. In addition, some of the responses to the 
question revealed certain biases relating to lack of specialised knowledge and skills. For instance, one magistrate 
stated that they became suspicious when a child was able to tell their story in examination-in-chief but could not 
cope with cross-examination:

When the state is leading, it flows, but come x-exam all hell breaks loose. Eventually 
my mind tells me the accused is not guilty because the child does not want to be 
x-examined. Are they lying? My mind goes there.

4.2   What knowledge do you think is required by presiding officers 
to preside over matters involving child victims/witnesses of 
sexual violence?
There was general agreement amongst the participants that presiding officers should have specialised 
knowledge to hear these matters, with one participant stating: “We discriminate against these children from 
lack of knowledge.” The participants identified the following list of topics:

 � Relevant legislation pertaining to cases involving children, including minimum sentencing legislation;
 � International legislation on the topic;
 � Children’s rights as victims and witnesses;
 � Relevant case law that is continually updated;
 �  Knowledge of procedural aspects, like the appointment of an intermediary and how to conduct a 

competency examination with a child;
 � Medical knowledge to be able to understand the medical reports and evidence;
 � Sensitization on the treatment of child victims and witnesses;
 �  Child psychology, including cognitive development, memory, language development, moral development 

and sexual development;
 � The impact of abuse on the child and their family;
 � Sex offenders and grooming;
 � Evaluating the evidence of children; and
 � Knowledge of mentally disabled victims.
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  OBSERVATION  Although the question posed was what knowledge presiding officers should have to hear 
matters involving children, participants were vocal in arguing for the need for training. Some were of the opinion 
that “intense training” was required since cases involving children were “the most difficult cases.” They concluded 
that hearing these cases required specialised knowledge, hence the need for requisite training. Some used the 
opportunity to voice their own questions i.e. “Also, why are children scared to tell their parents what happened 
to them? I just don’t understand that.” The enormity of the task before them made some participants feel ill-
equipped to hear these cases, with one saying, “I would like to know how better to deal with those witnesses, 
whatever method that takes.” The comment, which provided the most poignant response and which was chosen 
as the title of this report, was “[s]o, I don’t know what I need to know.”

4.3   What skills do you think are required by presiding officers 
to preside over matters involving child victims of sexual 
violence?
The terms ‘skills’ here refers to the ability one has to do something well or expertise that has been acquired 
through experience. Generally, the magistrates highlighted the ability of being able to understand children 
and communicate effectively with them as being the most important skills for adjudicating matters involving 
children. Skills that were regarded as essential for presiding over these cases included the following:

 � The ability to understand children;
 �  Communication skills with children at age-appropriate levels as well as the ability to communicate clearly 

with other role-players in the court;
 � Listening skills;
 � Ability to simplify concepts and provide simple explanations;
 � Ability to be open-minded and recognise that the child is a different witness because of their age;
 � Management skills to play an active role in controlling the court and intervening when necessary;
 �  Adjudication skills, which include being able to analyse and do research as well as the ability to write well 

so that judgements are properly motivated;
 � Good note-taking skills; and
 � Awareness of the child’s social context background.
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  OBSERVATION  Again, as in the previous question, there was an underlying narrative in the responses that 
spoke of a need for training. Magistrates would identify skills that they thought were necessary for presiding 
officers to have and would then relate them to training needs, by saying that they had not received any training 
to acquire skills, like understanding children, for instance:

 � “Presiding officers don’t get training specifically dealing with children and child evidence.”
 � “If you have no training, it is very difficult. It happens between two people. You have to have witnesses.”

There was again evidence in the responses of bias and misinformation, which highlighted the lack of training, 
even in these experienced magistrates. One participant said that only female magistrates should hear these 
cases and only if they themselves have children. This is not the position adopted by research, which has found 
that it is not the sex of the interviewer that is important, but the personality and ability to communicate. Another 
commented “[a]nd being a female helps me personally. I am maybe more instinctively empathic. You understand 
the pain and trauma the child goes through better.”

Another participant commented that magistrates need to warn children that they must say ‘I don’t know’ when 
they do not understand a question. This too is based on lack of training, because children under the age of 10 
generally do not have the capacity to evaluate when they do not understand and will not inform the court that 
they do not understand, so a warning like that is meaningless. 

4.4   What personal characteristics do you think a presiding officer 
presiding over matters involving child victims of sexual 
violence should have?
There was unanimous agreement that the most important characteristic for a presiding officer hearing matters 
involving child victims of violence was patience. Characteristics that were identified as being important for 
presiding over cases involving children included:

 � Patience;
 � Empathy for the welfare of the child, the accused and the other role-players in the court;
 � Sensitivity and kindness;
 �  Open-mindedness to explore alternative ways of accessing evidence from children and a willingness to 

consider the unusual;
 � A passion for children;
 � Courteousness;
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 � Impartiality and lack of bias;
 � Maturity, which related to wisdom and understanding gained from experience;
 � The confidence to perform their duty and stand by decisions that may not be popular:

 �  “The ability to stand your ground. But, when the stakes are so high, which they are in these matters 
because of the sentencing, you are under a great deal of pressure. Which makes it so easy to criticise a 
child’s evidence. So, I think to be able to accept a child’s evidence and to be able to have the conviction 
to rely on that and make your decisions. It is so easy to dismiss a child. So, it is very important to have 
the courage of your convictions and then have the knowledge to be able to express your motivation 
for believing the child.”

 �  Resilience and a sense of being psychologically sound to be able to hear these cases, which are traumatic 
in many instances:

 � “Nothing prepares you for a sexual offences court involving children.”
 �  “Presiding officers need debriefing. They hear terrible things and have absolutely no support unless, 

like me, they establish that.”

  OBSERVATION  The characteristics identified by the magistrates themselves highlights the fact that this 
function cannot be performed by any magistrate, but that specific personality traits are required in order to 
effectively hear cases of this nature. This supports the need for the establishment of criteria for judicial officers 
hearing cases involving children and sexual offences.

4.5   Why do you think experience is important to be able to preside 
over cases of child victims of sexual violence?
All of the participants were in unanimous agreement that experience was an essential requirement for presiding 
over cases of sexual violence involving children, and reiterated that these cases were complex and should only 
be presided over by judicial officers who are experienced. It was emphasised that these cases involved complex 
legal issues.
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There is a unique judicial process in child sexual abuse cases which requires specialised 
judicial knowledge and experience. These cases are oftentimes factually complex, 
involving subtle issues of child development, dynamics of abuse and neglect, substance 
abuse and addiction, mental health disorders and the like. Child sexual abuse cases 
are further complicated by the fact that most abused children suffer disproportionally 
from emotional and other disorders which may impact on the perceived quality of their 
testimonies. In these circumstances experience is a sine qua non for dealing with child 
sexual abuse cases.

Experience was considered to be important for a number of reasons. The continual exposure to these cases 
gave presiding officers confidence as they became more adept at dealing with the different aspects of the 
cases. It became easier to deal with these cases on a daily basis and their verbal communication improved. 
Experience resulted in maturity, which was essential for sexual offence cases, and especially those dealing 
with child victims. Experience also developed the skills necessary to cope with the traumatic nature of the 
evidence and made it easier to evaluate evidence. It improved judgements and taught magistrates to be 
objective. Many believed that experience gained as a prosecutor or district court magistrate was invaluable.

However, although they all agreed that experience was important, some participants stressed that 
experience on its own was not sufficient. A participant explained that “[t]he mere fact that someone has 
been a magistrate for twenty years doesn’t say that you can do this – bad habits are developed.” For example, 
a magistrate may learn (incorrectly) how to determine the competency of a child and perpetuate this mistake 
for many years. For this reason, experience had to be seen within the context of knowledge and skills.

  OBSERVATION  Many of the responses to this question stressed the complexity of cases involving children 
who are victims of sexual violence as highlighted in the quote above. Magistrates explained that these cases 
were complex both from a legal point of view as well as from the aspect of working with children exposed to 
violence, and one stated that “[t]hese cases are just too serious and complicated, very complex matters.” This 
once again highlights the fact, as was found in the desktop research, that the adjudication of matters involving 
children is complex and requires specialisation, further emphasizing the need for specialised training. 
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4.6   How much experience would you consider to be adequate?

There were varied responses to this question, and the magistrates found it difficult to quantify experience in 
terms of years, but the majority of them were of the opinion that a presiding officer should have between five (5) 
and ten (10) years’ experience, with some insisting that the experience had to be in a criminal court and on the 
bench. Approximately 18% of the respondents believed that less than five (5) years’ experience was necessary 
with one believing that “a few trials, maybe 2, 3, 4 adult rape cases” would be sufficient and another arguing that, 
as long as someone is appointable to hold office as a presiding officer, they should be eligible to hear these cases. 

One magistrate raised the issue of mentorship and was of the opinion that experience should include some form of 
mentorship in the regional court, where less experienced magistrates could learn from more experienced colleagues:

 �  “You come across a situation where you need to ask but feel too stupid to ask. So, maybe more needs to be 
done around mentorship or even a chance to get together to talk about common issues. I learn so much 
from other colleagues. You see things in the textbook but how does that play out in the courtroom.”

  OBSERVATION  Generally magistrates found this question difficult to answer and this could be because the 
concept of experience is much wider than simply length of time, and is intrinsically linked to training and self-
development. This is voiced in the following comments from one of the participants:

 �  “Holistically, it is knowledge, training, skill. All are important. There needs to be general criminal training 
before training in this specialised field. It must be criminal court experience.”

 �  “Experience gained by attending courses, seminars, workshops focusing on child sexual abuse, reading 
judgments, keeping abreast of legal developments.”

4.7  What training have you received on child sexual violence?

From the responses received, it was clear that there was no standardized training available for judicial officers 
which focused specifically on the specialisation involved in adjudicating cases of violence against children. 
Some participants had attended ad hoc training sessions, seminars and workshops which had been offered by 
colleagues or external service providers, while two had taken it upon themselves to enroll for Masters’ degrees 
on the subject of child witnesses. A number of participants had not received any training on child witnesses at all. 
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Participants specifically identified two training endeavours that they had found to be very helpful:
 �  The most common training received by participants was the one-month intensive training offered to 

aspirant regional court magistrates, which included training on sexual offences, evidence and criminal 
procedure. It included information on child sex offences and relevant practical and legal issues, as well as 
case studies. This course is offered by experienced magistrates themselves and came into being “because 
there was nothing in place” and “there was a desperate need for training.”

 �  “We had to attend the aspirant magistrates course and then all the information was made available 
online. We received the material presented as well. We did social context, sexual offences and other 
information sent on to us, pertaining to child sex offences and how to deal with these kinds of cases. 
We focus on the case law and the Act and the amendments and the changes to the regulations and the 
registers. Also, training on how to fill in the forms correctly. Also, how to deal with children themselves 
and GBV. So, also the DVA and other legislation.” 

 � “I was fortunate to do the aspirant RCM course ... It covered so much.”

Although the aspirant magistrates’ training was found to be extremely useful, participants complained that 
the training had been taken over by South African Judicial Education Institute (SAJEI) and was no longer of 
the same quality.

 �  “The last people I listened to who presented training were shocking. They don’t choose people with 
experience. They choose anyone to facilitate. The training is not up to standard. And, the feedback on 
the training is not anonymous so you can’t give proper evaluation of the training. The trainers must 
really be people who themselves are competent, if not specialists themselves.”

 �  A number of judicial officers had also attended a training course presented by the Child Witness Institute, which 
had been offered via Justice College up to 2004 and via the University of Cape Town in 2018. Many of them 
referred to the textbook they had received as part of the training and commented that it was a very useful tool. 

 �  “I only attended a course provided by UCT in 2018. We received the Judicial Officer and the Child 
Witness book. That book is my bible. In a recent case, I was quoting from it.”

 �  “But, the one when I was appointed; it was vigorous training on sexual offences and children. So 
the training was very important. We were trained by specialists, psychologists trained us so we can 
know the mind of the child. This was the child witness training that was offered by the Child Witness 
Institute. It opened our eyes on the child as a whole. I wish they were still doing it. When you are sitting 
for the first time you are only armed with the law, not the practicality of it. How do you start with this 
child? But when you have that training, it gives you much needed skills.” 

 �  “Best training I ever received was the Child Witness training. Very informative and useful and I still use 
some of the stuff in their book to motivate ... [it] stands out the most. The course dealt with most of 
the problematic issues.”
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 �  “The best education I received was the Child Witness Institute’s course. I’ve got the book all the time. It 
was on a practical level and informative. I learnt how to approach the child’s evidence. That is a must 
course according to me. It gives you the skills on how to preside over these matters -competency, 
assessments etc.” 

Numerous short training sessions were offered by SAJEI, ARMSA (Association of Regional Court Magistrates 
of South Africa) and the Department of Justice and Constitutional Development. Topics included the Sexual 
Offences Act, social context training and various other subjects.

  OBSERVATION  Other than ad hoc seminars and workshops presented occasionally, there is no specific 
training on child witnesses and victims available for presiding officers. The only training still available is the 
aspirant magistrates’ training, now offered by SAJEI, which participants have found to be of questionable quality.

4.8  Do you think this training is adequate? 
The overwhelming majority of the participants (79,5%) believed that the training currently offered was 
inadequate. Only 20,5% felt that they were satisfied with the training offered. It was argued that the training 
currently offered by SAJEI was not as intense as that previously offered when the regional court magistrates ran 
the aspirant regional court magistrates’ training course. Also, participants highlighted the fact that there were 
no refresher courses and they were, therefore, not updated on new developments. They also raised the issue that, 
since many of the topics were specialised in nature, they should be presented by experts in the field.

 �  “Current training is not adequate. In previous years it was reasonably adequate when we did it. It is a lot 
of work etc but that is the most invaluable part of learning. When we do the aspiring magistrate’s course, 
we did it online with lots of assignments that they have to hand in. No training without that will ever be 
adequate. They must have practice in writing judgments, for adult cases and child cases.”

 �  “No, there is a need to be trained by experts on psychological, emotional and medical issues pertaining to 
victims.”

 �  “I don’t know anyone in court who has the qualification to train magistrates. It should be a combination of 
specialised, accredited training and peer consultation and support. I am concerned about the quality of the 
SAJEI trainers, especially for such a specialised area.” 

 � “No, I think more formal training would be good. We need training.”
 � “And, there are no yearly refresher courses.”
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  OBSERVATION  At present, there is no formal training programme on child witnesses and sexual violence 
for presiding officers and no standardized training requirements. The only training currently available is a course 
run by SAJEI, which participants have found to be wanting in many respects. The training that participants 
found to be most helpful was that presented by the Child Witness Institute, which focused on understanding 
the developmental and psychological aspects of the child witness and integrating the information into the 
legal context.

4.9   What are your individual training needs to preside over cases 
of child sexual violence?
In addition to identifying specific areas in which training was required, the participants reiterated the need for 
regular refresher courses to keep them updated. They identified the following training needs:

 � Child psychology – how children think and communicate;
 � Cognitive development of children at certain ages;
 � How to deal with the evidence of a child;
 � How to perform a competency examination;
 � How to detect when a child witness is lying;
 � Forensic assessment v therapeutic assessment to better understand forensic reports;
 � How to work with cases involving very young children (between the ages of 5 and 8); 
 � The cautionary rule as it applies to children;
 � Medical forensics, specifically the J88 and DNA evidence;
 � Human trafficking;
 � Case law;
 � Regular refresher courses; and
 � Debriefing courses.

 �   “Debriefing courses. The things that cause you to have a mental breakdown. I am alone. I do these 
matters on my own and week-out and week-in. It takes a toll. I can’t even talk to my family to take 
off the load.”

  OBSERVATION  The topics identified by the participants, other than the need for updated case law, 
all focused on the developmental and psychological aspects of the child witness, indicating that these were 
particular areas of difficulty for presiding officers. 
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4.10  How often should training take place?

The vast majority were of the opinion that training should take place every six months or once a year at a 
minimum. It was suggested by one participant that there needs to be a programme of continuous legal education 
with annual training, conferences and webinars. A number of other participants suggested that a schedule of 
training needs to be available each year.

  OBSERVATION  There was a clear need for an annual training programme that included scheduled training 
sessions, workshops and webinars.

4.11 Should training be accredited?

Magistrates were divided as to whether training should be accredited. The majority (70%) were of the opinion 
that accreditation was necessary while the rest (30%) did not think it was important or relevant. Those who were 
in favour of accreditation, provided the following reasons:

 � It provides proof that the trainers have the necessary qualifications and are competent;
 � There will be a certificate to prove that one has attended the training;
 � Training would carry more weight if it was accredited;
 � It will formalize the training and create career pathways; and 
 � Create “a threshold for being afforded a seat in a sexual offences court.”

Those who were not in favour of accreditation argued that it was not practically feasible. The training offered by 
SAJEI did not fit properly into the SETA framework, and accredited training was difficult to update and change, 
which was problematic in the legal context as law and case law were constantly changing. They were not 
vehemently opposed to accreditation, but simply did not think it served a purpose within this context. There was 
concern that if magistrates had to do accredited training before they could sit in these courts, then magistrates 
would not choose to sit in those courts.

  OBSERVATION  There appeared to be serious concern amongst the majority of magistrates about the quality 
of training offered by SAJEI, particularly the competency of the trainers, and this was the main reason that they 
felt that training needed to be accredited. The accreditation would guarantee a certain quality, they believed.
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4.12 What format should training take?
ONLINE FACE-TO-FACE SELF-STUDY PARTICIPATORY

13 24 8 23

FIGURE 4: Format Of Training: Magistrates

Face-to-face and participatory training were identified as being the most popular formats for training.

Online: Although this was considered to be very helpful for those in rural areas, it was acknowledged that it did 
not enable magistrates to participate effectively. (“It’s easy to be online and not be there!”) It was easier to reach 
everyone, but difficult to ensure attendance, and there were often network problems.

Face-to-face: This was thought to be the best way of training. Facilitators can see whether the participants are 
engaged or not. It forces participants to interact. If you have an issue or a question, one can ask directly. People 
do not ask as many questions online as they do face-to-face. It is also easier for the facilitator to identify when a 
participant is struggling.

People do not ask as many questions online as they do face-to-face. It is also easier for 
the facilitator to identify when a participant is struggling.

Self-study: It is important to keep up with latest developments, but one has to be disciplined to do so, and this is 
difficult, especially where participants are overwhelmed by caseloads. It requires rigorous monitoring to ensure 
that the work is completed.

Participatory: This is a very useful format for presiding officers, because it enables one to share personal 
experiences and learn from each other, in that way developing best practices. When one simply listens, one does 
not absorb as much as when one is forced to participate.
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ONLINE
FACE -TO-FACE

SELF-STUDYPARTICIPATO
RY

  OBSERVATION  Participants preferred face-to-face training and participatory training so that they could 
share experiences and learn from each other.
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4.13  Should a presiding officer be trained before being allowed to 
preside over cases involving child victims of sexual violence?
All of the magistrates were unanimous in agreeing that a presiding officer needed to be trained before they could 
be allowed to preside over matters involving children. The agreement in this regard was expressed strongly with 
responses that used descriptors like “absolutely,” “very definitely,” and “emphatically.” Some believed the training 
should be mandatory, since these cases were of such a specialised nature:

Only highly committed and specially trained magistrates should preside over child sexual 
abuse cases. Due to the specialised and distinctive nature of child sexual abuse cases, 
presiding officers should participate in continuing education and training, not only judicial 
but also the dynamics of sexual abuse, child development and related areas relevant to 
child sexual abuse cases.

Although in agreement with the need for training, one participant warned that this was not necessarily always 
practical in terms of implementation.

  OBSERVATION  It is very clear that magistrates are of the opinion that cases involving children who have 
experienced violence are of a highly specialised nature and that only specially trained persons should be allowed 
to preside in these cases.
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4.14  Do you think training on the following topics is necessary for 
presiding officers hearing cases of sexual violence against 
children? 
Participants were asked to rate the following topics on a scale of 1 to 5, where 1 signified least important and 5 
most important.

TOPIC 1 2 3 4 5

Social context of violence against children 0 0 1 4 29

International instruments 1 5 5 13 10

Sexual offences legislation 0 1 0 3 30

Cognitive development 1 0 0 4 29

Socio-emotional development 1 0 0 5 28

Sexual development 1 1 0 9 23

Moral development 1 0 9 2 22

Memory in children 1 0 3 4 26

Sex offender typologies 2 1 3 8 20

Sex offender grooming methods 1 0 2 6 25

Disclosure processes 1 0 0 3 30

Impact of child sexual violence 1 0 2 6 25

Child language 0 0 1 3 30

Victim-centric court processes (judicial management,  
special accommodations etc)

0 0 1 7 26

Detecting deception in children’s evidence (evaluating the  
truthfulness of their evidence)

0 0 2 6 26

Determination of the competency of child witnesses 0 0 1 4 29

Sentencing in cases of child sexual violence 0 0 2 3 29

FIGURE 5: Topics for training: Magistrates

  OBSERVATION  From the above table, it is clear that the vast majority of magistrates thought all the topics 
were very important, with the highest scores going to sexual offences legislation, disclosure processes and child 
language. 
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4.15  What do you think are your barriers to achieving competency?
A number of the barriers raised by the participants here overlapped with their responses to the first question 
in the interview on what difficulties they experienced in cases involving children. They felt that many of the 
difficulties they encountered in their work environment created barriers to them achieving competency, and 
these included:

 � Inexperienced prosecutors;
 � Poor case investigation;
 � Lack of competent, trained intermediaries;
 � Court infrastructure and equipment;
 � Poor preparation of child witnesses; and
 � Inadequate medical evidence.

Inexperienced  
prosecutors

Poor case  
investigation

Lack of competent, 
trained intermediaries

Court infrastructure  
and equipment

Poor preparation 
of child witnesses

Inadequate  
medical evidence
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The rotational system of 
moving magistrates to 
different courts so that 
they cannot focus on one 
particular area.

Some magistrates offered the following further reasons as possible 
stumbling blocks for presiding officers in achieving competency in child 
abuse cases:

 � a lack of guidelines on dealing with cases involving child witnesses;
 � The attitude of the judiciary towards specialisation;
 � A lack of specialised knowledge of children and child development;

 �  “Lack of training. Lack of understanding of the child. Lack of 
specialised topics, like child development, at degree level, when 
you are studying.”

 �  “The ability to recognise that questioning is developmentally 
inappropriate, oppressive or intimidating for a child witness is 
not intuitive and needs to be part of legal training and judicial 
education. I don’t think that I have had sufficient training in this 
respect.”

 � A lack of experts for assessments and victim impact statements;
 � Heavy court rolls;

 � “ Sometimes you have too much work to do it competently. So,  
I need more time - to learn, to work well, everything!”

 � The system of being evaluated in terms of statistics;
 � Lack of stringent requirements before being appointed as magistrate; 
 � An absence of policy on continuous education;
 �  The rotational system of moving magistrates to different courts so that 

they cannot focus on one particular area; 
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 � Lack of opportunities to learn and specialise; and
 �  “I need to learn how to be more confident. How to approach these 

cases with less fear and more ability.”
 � A lack of debriefing for presiding officers.

 �  “The biggest issue is that presiding officers who do these trials, 
you go through the emotions and trauma of the victims and it is 
a huge impact on the presiding officers. Presiding officers need to 
get debriefing!”

  OBSERVATION  Many of the barriers to achieving competency for 
presiding officers relate to the performance of other role-players in the 
criminal justice system. However, there are certain specific barriers 
highlighted that are relevant to the present investigation, namely the lack 
of specialised knowledge, the lack of opportunities to learn and specialise, 
the absence of a policy on continuous education and standardized training 
schedules, as well as the judicial attitude towards specialisation.

The biggest issue is that 
presiding officers who 
do these trials, you go 
through the emotions and 
trauma of the victims and 
it is a huge impact on the 
presiding officers.
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ANALYSIS OF INTERVIEWS 
WITH JUDGES

5.1   What problems or difficulties do you experience with 
presiding officers who preside over cases involving child 
victims/witnesses of sexual violence?
The judges in the High Court, who were interviewed, identified exactly the same problems that were identified 
by the magistrates in the regional courts. The main criticisms related to intermediaries, the CCTV equipment 
and the lack of training of role-players working with the child witnesses. The following areas of concern were 
highlighted:

 �  Intermediaries are not always easily accessible and they have not received the necessary training to perform 
their functions effectively. 

 �  The equipment used in the special courtrooms are often not functioning properly and this leads to 
postponements and further delays. The quality of the equipment is also a concern as sometimes it is very 
difficult to hear the child’s response.

 �  Prosecutors were considered to be a particular concern for judges. It was alleged that prosecutors did not 
receive specialised training to lead the evidence of children. They did not intervene to protect the child from 
the defence and were poorly prepared for trial.

 �   Medical evidence was a serious problem in cases involving children. In addition to the delays with DNA 
evidence, there were other concerns that impacted fundamentally on these cases. Medical officers did not 
complete the reports correctly. They also tend to interview the children, despite not having any training, 
which results in suggestive and leading questions which leaves the child open to attack during cross-
examination. Another concern was that doctors focused only on the sexual body parts and did not record 
any other injuries on the body, such as bruising on neck or arms, for instance, so vital evidence was often 
omitted.

 �  The quality of police investigations was also identified as a problem for judges. Police were not trained to 
communicate with children and there were often discrepancies about the terminology used by the child and 
that recorded by the investigating officer. 

 � Interpreters were not experienced to do these cases and did not receive training in this regard.
 �  As was highlighted by the magistrates, the judges too identified the fact that children were not properly 

prepared for court as a factor that impacted on their efficacy in the courtroom. 

05
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 � As far as the judges themselves were concerned, the following areas were identified as problematic:
 �  The competency examination was very problematic for presiding officers as they did not seem to know 

how to implement it properly (“the competency examination seems to be a mental block for presiding 
officers”).

 �  There was a lack of expert evidence to assist presiding officers with sentencing, and a greater need for 
victim impact statements.

 �  Presiding officers were not trained to understand child language and communicate with children 
(“There should be more training of presiding officers across the board from a child psychology 
perspective”).

Of particular interest, was a question raised by one of the judges as to their role in cases involving child witnesses. 
This emanated from a discussion about the lack of intervention by prosecutors when child witnesses were bullied 
by defence counsel, which forced presiding officers to intervene. The question related to the power presiding 
officers have to intervene in these cases and the danger of descending into the arena. These questions highlight 
the uncertainty which presiding officers, even judges, have about their role in terms of managing their courts.

Also, where does my function as a PO begin and when does it end? Sometimes RCMs can 
go too far but it may be necessary. How do we define our role and function? I doubt that 
we will ever be inquisitorial. The accusatorial system is not the best option for these 
cases but it is safe.

  OBSERVATION  The judges supported the idea of an investigation into the minimum criteria for competency 
with one of the judges stating that “[t]his research is essential”. The judges identified the same difficulties 
presiding over cases involving children as did the magistrates, which follows logically since they are performing 
the same functions. In their responses they also exhibited a similar lack of specialised knowledge about the 
intricacies of these cases. For instance, one of the judges complained that investigating officers were not trained 
because they did not take the child’s statement down in front of the guardian. In fact, investigators are trained 
NOT to take statements in the presence of parents because children do not openly discuss these matters in the 
presence of their parents. This is information that is vital for presiding officers to be aware of. This strongly 
supports the need for specialised training and was reinforced by an insight offered by one of the judges, who 
explained that they had seen the evolution of child cases from before the introduction of s170A of the Criminal 
Procedure Act 1977 and that training was now the priority:

We have come a long way. Things are better now than they were before. We still have a 
long way to go and specifically the training of all the role-players who do these cases.
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5.2   What knowledge do you think is required by presiding officers 
to preside over matters involving child victims/witnesses of 
sexual violence?
In identifying what knowledge was required by presiding officers presiding over these cases, the judges focused 
a lot more on legislation and case law than the magistrates, although they did include other aspects relating to 
the dynamics of children in court. The following topics were identified:

 � Relevant legislation
 �  “The legislation is very heavy on these issues. This is not the kind of work we do all the time, so it requires us 

having to read up, understand the legislation and reading the charges and ensure that the evidence being 
lead and the x-exam is pertinent.”

 �  It was alleged that presiding officers did not have knowledge of the minimum sentencing legislation and 
its application.

 � Case law
 � “Know the case law and the High Court’s approach to these cases.” 
 � Evaluating the evidence of children
 �  “Evaluating the evidence of the child witness. That is the most complicated and challenging issue. I don’t 

think there is anything more difficult than this. It is so difficult to evaluate the evidence of a child witness. 
I can’t for the life of me understand why we don’t have a minimum skills standard for presiding officers.”

 � The competency examination
 � An understanding of how children think and process these abusive experiences
 �  Knowledge of child psychology to be able to understand whether children can differentiate between fact 

and fiction as well as their cognitive capacity to be able to determine whether the child is high functioning 
or low functioning 

 � Judgement writing 
 � An understanding of the medical evidence. 

  OBSERVATION  The key focus for the judges was on the sexual offences legislation and relevant case law 
and certain aspects of evidence. They did not highlight as many topics as the magistrates did, but this could 
be ascribed to the fact that there were only five (5) magistrates interviewed as opposed to the thirty-four (34) 
magistrates who took part in the interviews. 
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5.3   What skills do you think are required by presiding officers 
to preside over matters involving child victims of sexual 
violence?
The judges identified the following skills as being necessary to preside over matters involving child witnesses:

 �  Management skills, which involved taking charge of the trial, but ensuring that the presiding officer did not 
enter the arena and contaminate the evidence;

 �  An intuitive understanding of child victims to be able to recognise when they are tired or emotional, when 
they are telling the truth or lying and whether information is being elicited properly from them by the parties;

 �  Skills to communicate effectively with children, which involved the ability to ensure questions were simple 
and child appropriate and that the child understood them; and

 �  The skill to understand the fine nuances related to the evidence of children i.e. to implement the cautionary 
rule in the context of children, but not to over-emphasise this.

  OBSERVATION  Again, the necessary skills highlighted by the judges reflected the comments received from 
the magistrates, although the judges seemed to focus more on the need for intuitive skills to understand the 
witness and skills to analyse the evidence.

5.4   What personal characteristics do you think a presiding officer 
presiding over matters involving child victims of sexual 
violence should have?
The most important characteristic identified by the judges for working with cases involving children was patience 
(“Have to be very patient!! If you can’t be patient, you shouldn’t be in that trial.“). Important characteristics included:

 � Patience;
 � Passion;
 � Objectivity;
 � Empathy without becoming emotional to ensure neutrality;
 �  Resilience to be able to deal with the emotional impact of these cases as there is no debriefing or support 

system available for presiding officers; and
 � Confidence to manage the trial and protect the witness when this becomes necessary.
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  OBSERVATION  The personal characteristics necessary for cases involving children identified by the judges 
corresponded exactly with those highlighted by the magistrates.

5.5   Why do you think experience is important to be able to preside 
over cases of child victims of sexual violence?
The judges offered the following reasons as to why they thought experience in these cases was essential:

 �  Experience was essential in developing the ability and instinct to understand child witnesses in order 
to be able to handle them effectively during the trial. Children were complex and their testimony very 
complicated, and this was exacerbated by the fact that each child reacted differently to the circumstances. 

 �  “Experience allows you to pick up on the child’s behaviour by watching their body language. You can see if 
they need a break etc. Only experience can teach you about child witnesses.”

 �  Experience is important because there is no formal training and it is essential to the understand the 
background of the individuals in the court.

Anyone who is trained in the law can do this. But when dealing with a child, you develop 
a sense of understanding of a child, and that only develops over time. Your first day is a 
blank slate and then the next trial you have more familiarity.

Experience is very much important because it goes to the core of justice itself. If you do 
not have experience of dealing with children you are going to abort justice.

The need for experience was also emphasised in view of the fact that presiding officers are now chosen from a 
wider range of law as opposed to the previous position where they were chosen from prosecutors with criminal 
experience. This has given rise to issues of competency as presiding officers are being exposed to these matters 
without having any real experience of them, which has placed greater emphasis on the need for more intense 
and detailed training. 

  OBSERVATION  The judges appeared to place a lot more emphasis on the need for experience in these cases 
(“[w]ithout experience you cannot do these matters”) and some felt that the experience came only from rising 
through the system from prosecution to regional court magistrate to judge and then to appeal court judge.
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5.6   How much experience would you consider to be adequate?

The judges were loath to attach a number to the experience required by presiding officers and felt that it was 
something that had to be determined by a case-by-case investigation, although one (1) of the judges suggested 
that five (5) years’ experience plus proper training was necessary. The following factors were mentioned as 
impacting on experience:

 � It was not the length of time that was important, but rather the amount of exposure to these cases.
 �  It depends on the training received. The more intense the training, the less time it will take to become 

experienced. The aspect of practical training was emphasised. 

Practical training like this should be a minimum standard before presiding over a 
case directly. So you can sit in court and preside over other criminal cases, but that 
won’t prepare you for these cases. You need practical training on how to handle child 
witnesses. They must sit in court and see how these cases are handled.

 �  It needed to be looked at on a case-by-case basis, as experience in other matters, such as murder, was also 
very relevant. For instance, experience in understanding the chain of evidence in murder matters assisted 
with understanding the chain of evidence in DNA in child rape cases

  OBSERVATION  Except for one (1) judge, the participants did not attach a year to the experience that was 
required to hear matters involving children, but focused more on the type of cases that the presiding officer had 
been involved in as well as the kind of training received.

5.7  What training have you received on child sexual violence?

Only two (2) of the five (5) judges had received training, and the one (1) complained that the training had been 
too theoretical with no practical element, which meant that they had no real experience in these cases. The other 
had received the training as a magistrate before being appointed to the High Court bench. 

 �  “I was never exposed to child witnesses before I did these cases. I was not given practical skills to deal with 
the child witness. We are traumatised by the lack of skills that we had when we started with these cases. 
The nightmares when you think back on your cases!! The more experienced you get you see how you failed.”

 �  I have not had specific training in child psychology. That is very important. It will allow POs much more 
ability to evaluate these matters and achieve justice.
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  OBSERVATION  The judges had been exposed to very little, if any, training and were all in agreement that 
training was necessary, needed to be more detailed and intense and needed to happen continually.

5.8   Do you think the training of presiding officers is adequate?  
If yes, why? If, no, why? (Explain)
Judges responded to this question by highlighting their need for training. They were of the opinion that any 
training on the issue of children would always be welcome (“But training is very important and I would welcome 
any training, especially on new developments”). They specifically identified the topics of evaluating the evidence 
of a child and determining the competency of a child for purposes of training.

 �  “I am still struggling to evaluate the child witness in my cases. Each case is so different and each one is so 
challenging. 8 out of 10 judges will go in another direction. You must constantly warn yourself to be objective-
focus on the words and leave the emotions.”

 �  “It is important to have some training on assessment of competency. It is only as a result of my enquiries that 
I have learned. Also, I learn so much from my experts as well. If I had the right training on what factors to be 
aware of, that would have been so helpful. Especially based on case studies. It would have been easier to see 
how these issues have been dealt with in other courts. How do others implement the legislation?”

 �  “Judges need to have training on this so much. Especially appeal court judges. Especially novice appeal judges.”

  OBSERVATION  Judges did not answer this question directly, and instead focused on their need for training. 
This could perhaps be because they had previously acknowledged that they had not received any training in this 
regard, but their need for training was definitely very clear.

5.9   What are your individual training needs?

The judges highlighted the following topics:
 � Evaluating the evidence of children
 � Assessment of competency
 � Any training on the issue of children.

  OBSERVATION  The topics identified here reflect those identified as knowledge that presiding officers 
should have.
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5.10 How often should training take place?

Three (3) out of the five (5) judges were of the opinion that training should take place annually and should 
include new case law, new legislation, and new research. One (1) judge was of the opinion that it should take 
place twice a year, while the other did not know, but reiterated that it was important.

  OBSERVATION  The majority of the judges believed that training should take place annually and be used to 
update them on the latest developments in this regard.

5.11 Should training be accredited? 

The judges were of the opinion that the training should be accredited, but did not seem very convinced that this 
was essential as their responses included comments like “it can be” and “I think so.” One (1) judge said: “I don’t 
know if that is really that important. Rather being exposed to the training is important.”

Although they appeared a little uncertain about accreditation, they did believe that the training would have to 
be formalised in some way to ensure that the facilitators were experts and the content met minimum standards. 
The concept of accreditation or certification was important in determining the competency of presiding officers 
to hear these cases.

  OBSERVATION  The judges were convinced that there should be some form of standardisation or certification 
of training to ensure that the training complied with certain minimum standards and for judges to be able to develop 
competent profiles. However, they were uncertain whether this needed to be accredited through the SAQA processes.
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5.12 What format should training take?
ONLINE FACE-TO-FACE SELF-STUDY PARTICIPATORY

4 5 4 4

FIGURE 6: Format of Training: Judges

Online training: A concern raised here was that it was difficult to ensure participation by participants, but there 
was acknowledgment that this had become a reality since COVID.

Face-to-face training: All of the judges were in favour of this option and emphasised the need for training to be 
practical, suggesting that participants observe filmed trials as part of training. 

Self-study: This was important for judicial officers as they were required to do a lot of research for their cases.

Participatory: This was felt to be an important format for training on case law.

  OBSERVATION  The judges did not have a clear preference for the format of the training and were of the 
opinion that all of the identified formats were necessary.
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5.13  Should a presiding officer be trained before being allowed to 
preside over cases involving child victims of sexual violence?
Four (4) of the five (5) judges believed that training was “absolutely, absolutely, absolutely” necessary before 
presiding over cases of this nature, while one (1) judge felt that “[i]t was not strictly necessary and depended on 
the individual presiding officer.” Comments included:

 � “Absolutely, absolutely, absolutely. It is not negotiable.”
 � “100% yes. This is the only way we can properly administer justice.”
 � “Yes most certainly. Sexual offences involving kids should not be used as a training ground.”

One (1) judge suggested that a manual for presiding officers would be very helpful. In addition, reference 
was made to the obligatory training presiding officers had to undergo previously, which was very intense and 
required testing for a period of six months. This had, however, been discontinued:

For a month you did intensive learning on law and other issues. Then you were put into the 
regional court environment and had to preside and give ex-tempore judgments. So, you 
needed to know facts and how to write judgments. And you were tested on it. And you had 
to do them in English and Afrikaans too! The regional court presidents and DoJ people etc 
would go through the judgments and have a panel discussion and, if found competent, only 
then you were allowed to be positioned in those courts. It was difficult but so effective. They 
would only take the judgments you could give the moment you finished the trial. No time to 
prepare. That crop of magistrates from that era are probably the most competent.
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5.14  Do you think training on the following topics is necessary for 
presiding officers hearing cases of sexual violence against 
children?

TOPIC 1 2 3 4 5

Social context of violence against children 0 1 1 0 3

International instruments 0 1 0 2 2

Sexual offences legislation 0 0 1 0 4

Cognitive development 0 0 0 2 3

Socio-emotional development 0 0 0 2 3

Sexual development 0 0 0 1 4

Moral development 0 0 1 1 3

Memory in children 0 0 0 1 4

Sex offender typologies 0 1 0 1 3

Sex offender grooming methods 0 0 0 0 5

Disclosure processes 0 0 0 0 5

Impact of child sexual violence 0 0 0 3 2

Child language 0 0 0 0 5

Victim-centric court processes  
(judicial management, special accommodations etc)

0 0 0 3 2

Detecting deception in children’s evidence  
(evaluating the truthfulness of their evidence)

0 0 0 0 5

Determination of the competency of child witnesses 0 0 0 0 5

Sentencing in cases of child sexual violence 0 0 1 0 4

FIGURE 7: TOPICS FOR TRAINING: JUDGES

  OBSERVATION  There was clear support for training in all the above topics, with the five (5) scores going to 
the following topics:

 � Sex offender grooming methods;
 � Disclosure processes;
 � Child language;
 � Detecting deception in children’s evidence (evaluating); and
 � Determination of competency in child witnesses.
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5.15 What do you think are your barriers to achieving competency?

Because the vast majority of these cases are heard in the regional courts, judges do not get a lot of exposure 
to presiding over these cases. As a result they tend to lose their skills with respect to working with children. 
However, juwges only get to do the more serious cases, which is problematic if they are losing their skills in 
these cases. 

Another concern raised was that there is a difference in approach to children between judges, who have 
moved up through the system from the regional courts, and those who have been appointed from the Bar. 
Judges, who have been appointed from the Bar, are experienced in defending the accused and have not had 
the responsibility of convicting a person on the basis of a child’s evidence. These judges tend to set aside 
convictions more frequently than those who have come from the courts. It is, therefore, very important that 
they receive some exposure to these cases to be competent. It is important that minimum criteria include 
exposure to or adjudication of a rape case.

Judges also raised the issue relating to the emotional toll that these cases took on them, and that they suffered 
from burnout, especially when working in these courts for a long time. It was, therefore, essential that debriefing 
always be available for presiding officers. 

  OBSERVATION  The judges did not answer this question directly, but used it as an opportunity to provide 
input on minimum criteria. They highlighted the loss of skills by judges in the high courts dealing with these 
cases because of the few, yet serious, cases they had to preside over. They also suggested that a minimum criteria 
for competency should be that judges must have received exposure to these cases or adjudicated a case of rape. 
Emotional toll of these cases on presiding officers was also raised as a major concern.
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ANALYSIS OF INTERVIEWS 
WITH MEMBERS OF CIVIL 
SOCIETY ORGANISATIONS

6.1   What problems or difficulties have you experienced with 
presiding officers who preside over cases involving child 
victims/witnesses of sexual violence?
The following issues were highlighted:

 �  Some presiding officers are not interested in these cases and they become disengaged, and then cases are 
not dealt with properly. The process depends on their level of interest in and support of these cases.

 �  One of the participants sat in the Magistrates Commission and attended the interviews of prospective 
magistrates and observed that the magistrates did not know the answers to the questions relating to 
sexual offences, despite the fact that they were not very demanding questions. This highlights the need for 
minimum criteria for competency for presiding officers in cases dealing with child witnesses.

 �  There is a real lack of understanding of child development, what children understand and the language 
they use. It is not sufficient for presiding officers to have an hour lecture on this as they need more detailed 
knowledge in order to preside over these cases.

 �  Presiding officers do not do competency tests correctly as they simply use a form of questioning that is 
inappropriate to the child’s level of development. 

 �  Presiding officers show very little patience for children and get frustrated when they take a long time to 
answer the questions. They lack compassion and understanding.

  OBSERVATION  It is interesting to see that the responses from the members of the civil society organisations 
reflect those of the presiding officers themselves, even though their perspective is from outside of the judicial 
system. The key issues of concern raised by presiding officers was the difficulty they had performing competency 
tests and their lack of knowledge of child development, and these were the issues also identified by the civil 
society organisations.
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6.2   What knowledge do you think is required by presiding officers 
to preside over matters involving child victims/witnesses of 
sexual violence?
Participants in this group were all in agreement that presiding officers who hear matters involving children 
must have knowledge of child development and the dynamics of children who have been abused. They need to 
understand trauma and its impact on children and why the competency test is developmentally inappropriate. It 
is essential that presiding officers have a basic understanding of child development as well as an understanding 
of children with mental disabilities. This will enable them to ask informed questions from the experts.

There was concern that presiding officers did not have sufficient knowledge of the law in this regard. There was 
evidence of this in judgments from the regional court which were taken on appeal. Issues of minimum sentencing 
often gave rise to grounds for appeal, and presiding officers needed to have greater knowledge of these topics. 

  OBSERVATION  Again, the responses of the participants reflect exactly the issues raised by the presiding 
officers themselves. Knowledge of child development and the relevant legislation, particularly that relating to 
minimum sentencing, was identified by the presiding officers themselves as necessary knowledge.

6.3   What skills do you think are required by presiding officers 
to preside over matters involving child victims of sexual 
violence?
The participants highlighted only two skills they thought presiding officers should have in these cases:

 � Skills to communicate with children in a developmentally appropriate manner; and
 � Skills to manage their courts in the best way to accommodate the child witness’s abilities and needs.

  OBSERVATION  Understanding the child witness and managing the court to enhance the child’s abilities 
were the only skills raised by the participants in this group.



ANALYSIS OF INTERVIEWS WITH MEMBERS OF CIVIL SOCIETY ORGANISATIONS | 47

6.4   What personal characteristics do you think a presiding officer 
presiding over matters involving child victims of sexual 
violence should have?
The following personal characteristics were identified as being necessary for presiding officers working with 
children:

 � Kindness and patience;
 � A passion for this work, because it is difficult;
 � Resilience to be able to manage the trauma that they are dealing with;
 �  Interpersonal ability to run a court environment so that it is a more relaxed and safe space and sets the tone 

for how the rest of the court people should be behaving; and
 � Compassionate. 

6.5   Why do you think experience is important to be able to preside 
over cases of child victims of sexual violence?
Knowledge on its own is not sufficient, but one also needs to be able to apply the knowledge to a specific 
situation and that is what experience teaches. Presiding officers will become more competent with experience as 
they gain insights and have the opportunities to apply their knowledge. 

Unless one is exposed to seeing how children operate, it is not possible to understand the patterns and 
complexities around how children testify. Presiding officers at district court level should sit in on these cases 
before they apply for positions in the regional court. Exposure to these cases is essential. They should have 
significant exposure to these cases before they are responsible for presiding over them. 

  OBSERVATION  Exposure to a significant number of cases involving children was considered to be a 
prerequisite for presiding over these cases.
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6.6   How much experience would you consider to be adequate?

Participants were unsure as to how much experience would be considered to be adequate. One (1) participant did 
not know while another thought ten (10) years would be sufficient, but admitted that this was not based on any 
evidence. The other two (2) participants were of the opinion that experience should involve exposure to between 
ten (10) and twenty (20) cases in which children of different ages testify about different sexual offences. This 
could involve shadowing an experienced regional court magistrate. 

It was also suggested that presiding officers be exposed to real cases, perhaps via video or similar, and be offered 
opportunities to talk directly to victims and hear why they did not disclose, why they did not leave the abusive 
situation etc. This would be part of training and not cases they were involved with. 

  OBSERVATION  The focus of experience in this group was more on the number of cases that presiding 
officers were exposed to and the types of cases that they needed exposure to before being allowed to preside.

6.7   What do you think the training of presiding officers should 
include?
Participants identified the following topics for training:

 � Basic training on child development and children with disabilities
 � How to use expert witnesses;
 � The law;
 � Dynamics of sexual abuse;
 � Trauma;
 � Evaluating the evidence of children; and 
 � Communicating with children. 

  OBSERVATION  The topics identified by participants here reflected those identified by the presiding officers 
themselves.
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6.8  How often should training take place?

The majority were of the opinion that training should take place annually, while one (1) participant thought is 
should be bi-annual as the field was developing so fast, including the law relevant to this topic. 

  OBSERVATION  The general consensus was that training should take place annually.

6.9  Should training be accredited? 

There was uncertainty as to whether accreditation was necessary, but there was agreement that the training 
needed to be specialised and specific and that there should be some form of assessment as well as a practical 
component to ensure that the presiding officers participating were competent. For this reason there needed to 
be some form of standardization and accreditation or certification. 

  OBSERVATION  Some form of accreditation or certification was considered necessary to ensure that the 
training was of sufficient standard and that participants were assessed for competence.

6.10  Should a presiding officer be trained before being allowed to 
preside over cases involving child victims of sexual violence?
All were in unanimous agreement that presiding officers had to be trained before they presided over cases 
involving children as there was the serious danger that they could cause great psychological damage to the 
victim if they did not have the necessary skills and knowledge. 

  OBSERVATION  There was unanimous agreement that training was essential for judicial officers before 
being allowed to preside in these cases.
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6.11  What do you think are the barriers for 
presiding officers to achieve competency?
The following barriers to competency were identified:

 �  Lack of a cohesive multi-disciplinary approach since inter-departmental 
responses are fragmented;

 � A very real need for debriefing;
 � Adequate training;
 � Better infrastructural support and better workloads;
 �  Lack of expertise on behalf of the people who organise and offer training 

for judicial officers, which impacts on the quality of the training (“there 
is an institutional barrier if the wrong people are doing the training, 
lawyers should not be doing the training on child development”);

 �  There are no standardized criteria for what constitutes a competent 
presiding officer;

 � Lack of institutional understanding of the specialisation needed; and
 � Personality and passion are not considered in determining competency.

  OBSERVATION  Participants raised many of the concerns that the 
presiding officers themselves had raised but were able to identify more 
succinctly that a serious barrier to competency was the lack of institutional 
understanding of the specialisation that was needed, and that training was 
developed and presented by persons without this specialisation.

 Lack of expertise on 
behalf of the people who 
organise and offer training 
for judicial officers, which 
impacts on the quality of 
the training.
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SUMMARY OF FINDINGS 
The overwhelming response from the participants, who took part in the survey, was that adjudicating matters involving 
children, particularly children who have been victims of sexual violence, is a specialised task. It requires specialised 
knowledge, particular skills and distinct personality traits. The findings highlighted that the presiding officers had no 
standardised training on this subject and were in desperate need of training to assist them to perform these tasks effectively 
and in accordance with justice. There are no minimum criteria for competency of presiding officers to hear matters involving 
children and many, who hear these cases, have received no training and have little experience. The presiding officers 
themselves believed that minimum criteria were essential for this task and identified the knowledge, skills and personality 
traits that were necessary to do this. They highlighted the specific topics that should be included in training on this subject 
as well as the format that the training should take. 

The following findings provide a summary of the information received by the participants in the interviews:

7.1   Difficulties experienced in presiding over cases involving 
children who are victims or witnesses of sexual violence

7.1.1   Magistrates
7.1.1.1  Incompetence and lack of training of other role-players in the system

Intermediaries, interpreters, prosecutors, social workers, court preparation officers, police 
officers and defence attorneys were not adequately trained to deal with these cases, which 
resulted in many cases not receiving the justice they required. 

7.1.1.2  Children themselves
Children, as a result of their developmental limitations, were very difficult to work with in 
the court environment. Their limited language skills and emotional status led to confusion 
and apparent contradictions. Dynamics related to disclosure and grooming exacerbated 
the complexity of these cases.

7.1.1.3  Problems with technical equipment
Technical equipment required to hear these cases was not maintained, which meant they 
were often not in working order. This impacted on time, caused delays and meant that 
cases had to be postponed, causing further trauma for the child witness. 
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7.1.1.4  Lack of specialisation on the part of presiding officers in dealing with cases of  
this nature
Participants raised concerns about their own knowledge and skills to deal with child 
witnesses. They did not consider themselves to be specialised and said that there were 
insufficient opportunities to learn within the environment. They experienced the following 
difficulties with adjudicating cases involving children:

 � The competency examination
 � Assessing the accuracy of children’s memory
 � Understanding the way children think and the way they use language
 � Detecting suggestibility in children
 � Evaluating a child’s evidence.

7.1.1.5  Inadequate medical and forensic evidence
Forensic nurses and medical doctors required training as medical examinations were 
often not performed adequately and interviews with children were often conducted in a 
suggestible way. There were also issues relating to the custody of forensic samples and the 
chain of evidence, which resulted in evidence being inadmissible.

7.1.2   Judges
The judges in the High Court, who were interviewed, identified exactly the same problems that were 
identified by the magistrates in the regional courts. The main criticisms related to the accessibility 
and training of intermediaries, the quality of the CCTV equipment and the lack of training of role-
players working with the child witnesses. Further areas of concern included:
7.1.2.1  Children were not properly prepared for court as a factor that impacted on their efficacy in 

the courtroom. 
7.1.2.2  The competency examination was very problematic for presiding officers as they did not 

seem to know how to implement it properly.
7.1.2.3  There was a lack of expert evidence to assist presiding officers with sentencing, and a 

greater need for victim impact statements.
7.1.2.4  Presiding officers were not trained to understand child language and communicate with 

children. 
7.1.2.5  Some of the judges were also unsure of the parameters of their role in cases involving child 

witnesses and the dilemma they experience at having to descend into the arena to protest 
the child witness. 
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7.1.3   Civil Society Organisations (CSOs)
Interviews were conducted with members of CSOs to investigate 
the research question from a perspective outside of the judicial 
system. Although only four (4) interviews were conducted. 
which means it does not carry statistical validity, it was 
nevertheless interesting to note that the responses from the 
participants reflected those of the presiding officers themselves. 
The following problems with presiding officers hearing cases of 
child sexual abuse were identified:
7.1.3.1  Lack of interest on part of some presiding officers 

which resulted in them being disengaged.
7.1.3.2  Magistrates are appointed even through they are 

unable to answer questions relating to sexual offences 
at their interviews, highlighting the lack of minimum 
criteria for appointment.

7.1.3.3  Lack of understanding of child development, what 
children understand and the language they use. 

7.1.3.4  Presiding officers do not do competency tests correctly 
as they simply use a form of questioning that is 
inappropriate to the child’s level of development. 

7.1.3.5  Presiding officers show very little patience for children 
and get frustrated when they take a long time to 
answer the questions. They lack compassion and 
understanding.

The key issues of concern raised by presiding officers in their 
interviews was the difficulty they had performing competency 
tests and their lack of knowledge of child development, and these 
were the issues also identified by the civil society organisations.

The key issues of concern 
raised by presiding officers 
in their interviews was 
the difficulty they had 
performing competency 
tests and their lack 
of knowledge of child 
development.



54 | ADJUDICATING SEXUAL OFFENCE MATTERS INVOLVING CHILDREN AS VICTIMS

7.2   Knowledge required by presiding officers who have to 
adjudicate matters involving children

7.2.1   Magistrates
The magistrates identified the following topics as being necessary for them to preside over cases 
involving children:
7.2.1.1  Relevant legislation pertaining to cases involving children, including minimum 

sentencing legislation
7.2.1.2 International legislation on the topic
7.2.1.3 Children’s rights as victims and witnesses
7.2.1.4 Relevant case law that is continually updated
7.2.1.5  Knowledge of procedural aspects, like the appointment of an intermediary and how to 

conduct a competency examination with a child
7.2.1.6  Some medical knowledge to be able to understand the medical reports and evidence
7.2.1.7 Sensitization on the treatment of child victims and witnesses
7.2.1.8  Child psychology, including cognitive development, memory, language development, moral 

development and sexual development
7.2.1.9 The impact of abuse on the child and their family
7.2.1.10 Sex offenders and grooming
7.2.1.11 Evaluating the evidence of children
7.2.1.12 Knowledge of mentally disabled victims.

7.2.2    Judges
In identifying what knowledge was required by presiding officers to preside over these cases, the 
judges focused a lot more on legislation and case law than the magistrates, although they did include 
other aspects relating to the dynamics of children in court. Additional knowledge required included 
the following:
7.2.2.1 Evaluating the evidence of children
7.2.2.2 The competency examination
7.2.2.3 An understanding of how children think and process abusive experiences
7.2.2.4 Knowledge of child psychology
7.2.2.5 Judgement writing 
7.2.2.6 An understanding of the medical evidence. 
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These topics echo the list that had previously been identified in the desktop research as being 
important for presiding officers to have knowledge of.

7.2.3   Civil Society Organisations
 Participants in this group were all in agreement that presiding officers who hear matters involving 
children must have knowledge of child development and the dynamics of children who have been 
abused, including children with mental disabilities. They need to understand trauma and its impact 
on children and why the competency test is developmentally inappropriate. In addition, it was 
stressed that presiding officers needed to have a detailed knowledge of the relevant law, including 
minimum sentencing.

7.3   Skills required by presiding officers to adjudicate matters 
involving children

7.3.1   Magistrates
The following list of skills were identified by magistrates as being necessary for these cases:
7.3.1.1 The ability to understand children
7.3.1.2 Communication skills with children at age-appropriate levels
7.3.1.3 The ability to communicate clearly with other role-players in the court
7.3.1.4 Listening skills
7.3.1.5 Ability to simplify concepts and provide simple explanations
7.3.1.6  Ability to be open-minded and recognise that the child is a different witness because of 

their age
7.3.1.7  Management skills to play an active role in controlling the court and intervening when 

necessary
7.3.1.8  Adjudication skills, which include being able to analyse and do research as well as the 

ability to write well so that judgements are properly motivated
7.3.1.9 Good note-taking skills
7.3.1.10 Awareness of the child’s social context background.
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7.3.2   Judges
The judges identified the following skills as being necessary to preside over matters involving child 
witnesses:
7.3.2.1  Management skills, which involved taking charge of the trial, but ensuring that the 

presiding officer did not enter the arena and contaminate the evidence
7.3.2.2  An intuitive understanding of child victims to be able to recognise when they are tired 

or emotional, when they are telling the truth or lying and whether information is being 
elicited properly from them by the parties

7.3.2.3  Skills to communicate effectively with children, which involved the ability to ensure 
questions were simple and child appropriate and that the child understood them

7.3.2.4  The skill to understand the fine nuances related to the evidence of children i.e. to 
implement the cautionary rule in the context of children, but not to over-emphasise this.

Again, the necessary skills highlighted by the judges reflected the comments received from the 
magistrates, although the judges seemed to focus more on the need for intuitive skills to understand 
the witness and skills to analyse the evidence.

7.3.3   Civil Society Organisations
The participants highlighted only two skills they thought presiding officers should have in these 
cases:
7.3.3.1 Skills to communicate with children in a developmentally appropriate manner
7.3.3.2  Skills to manage their courts in the best way to accommodate the child witness’s abilities 

and needs.
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7.4   Personal characteristics required for 
presiding officers adjudicating cases 
involving children

7.4.1   Magistrates
The following personal character traits were identified as being 
necessary to hear matters of this nature by the magistrates:
7.4.1.1 Patience
7.4.1.2  Empathy for the welfare of the child, the accused and 

the other role-players in  
the court

7.4.1.3 Sensitivity and kindness
7.4.1.4  Open-mindedness to explore alternative ways of 

accessing evidence from children and a willingness 
to consider the unusual

7.4.1.5 A passion for children
7.4.1.6 Courteousness
7.4.1.7 Impartiality and lack of bias
7.4.1.8  Maturity, which related to wisdom and 

understanding gained from experience
7.4.1.9  The confidence to perform their duty and stand by 

decisions that may not be popular
7.4.1.10  Resilience and a sense of being psychologically 

sound to be able to hear these cases, which are often 
traumatic in nature.

Resilience and a sense 
of being psychologically 
sound to be able to hear 
these cases, which are 
often traumatic in nature.
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7.4.2   Judges
The most important characteristic identified by the judges for working with cases involving children 
was patience, although they also thought the following to be important: 
7.4.2.1 Patience
7.4.2.2 Passion
7.4.2.3 Objectivity
7.4.2.4 Empathy without becoming emotional to ensure neutrality
7.4.2.5  Resilience to be able to deal with the emotional impact of these cases as there is no 

debriefing or support system available for presiding officers
7.4.2.6  Confidence to manage the trial and protect the witness when this becomes necessary.

The personal characteristics necessary for cases involving children identified by the judges 
corresponded exactly with those highlighted by the magistrates.

7.4.3   Civil Society Organisations
The following personal characteristics were identified as being necessary for presiding officers 
working with children:
7.4.3.1 Kindness and patience
7.4.3.2 A passion for this work, because it is difficult
7.4.3.3 Resilience to be able to manage the trauma that they are dealing with
7.4.3.4  Interpersonal ability to run a court environment so that it is a more relaxed and safe 

space and sets the tone for how the rest of the court people should be behaving
7.4.3.5 Compassion.
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7.5   The necessity for experience when presiding over cases 
involving children, particularly children who have been 
victims of sexual violence

7.5.1   Magistrates
All of the magistrates were in unanimous agreement that experience was an essential requirement 
for presiding over these cases since they were complex and involved complicated legal issues. 
However, although essential, experience had to be seen within the context of knowledge and skills. 
Experience was considered to be important for the following reasons:
7.5.1.1 Continual exposure increased confidence
7.5.1.2 Cases became easier to deal with 
7.5.1.3 Verbal communication improved
7.5.1.4 Improved skills necessary to cope with the traumatic nature of the evidence
7.5.1.5 Evaluating evidence became easier
7.5.1.6 Improved judgments
7.5.1.7 Taught objectivity.

7.5.2   Judges
The judges appeared to place a lot more emphasis on the need for experience in these cases and some 
felt that the experience came only from rising through the system from prosecution to regional court 
magistrate to judge and then to appeal court judge. The judges offered the following reasons as to 
why they thought experience in these cases was essential:
7.5.2.1  To develop the ability and instinct to understand child witnesses in order to be able to 

handle them effectively during the trial
7.5.2.2  Because there is no formal training and it is essential to the understand the background 

of the individuals in the court
7.5.2.3  Because presiding officers are now chosen from a wider range of law practitioners, 

including those who have no criminal experience, which has placed greater emphasis on 
the need for more intense and detailed training. 
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7.5.3   Civil Society Organisations
Participants were of the opinion that it was not possible to understand the patterns and complexities 
around how children testify unless one had experience in these matters. It was suggested that 
presiding officers at district court level sit in on these cases before they apply for positions in the 
regional court. Significant exposure to these cases had to be a prerequisite. 

7.6   The level of experience considered adequate to preside 
over cases involving children who have experienced sexual 
violence

7.6.1   Magistrates
The majority of magistrates were of the opinion that a presiding officer should have between five 
(5) and ten (10) years’ experience and that it had to include experience in the criminal court and 
on the bench. One participant quantified experience in terms of the number of cases of this nature 
adjudicated and suggested between two (2) and four (4) adult rape cases would be sufficient. 
However, participants acknowledged that the concept of experience was difficult to quantify, because 
it included knowledge, training and skills.

7.6.2   Judges
The judges were loath to attach a number to the experience required by presiding officers and felt that 
it was something that had to be determined by a case-by-case investigation. Except for one (1) judge, 
the participants did not attach a year to the experience that was required to hear matters involving 
children, but focused more on the type of cases that the presiding officer had been involved in as well 
as the kind of training received. They felt that it was not the length of time that was important, but 
rather the amount of exposure a presiding officer had to these cases.
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7.6.3   Civil Society Organisations
Participants were unsure how much experience would be considered adequate and their focus was more 
on the number of cases that presiding officers were exposed to and the types of cases that they needed 
exposure to before being allowed to preside. They suggested that experience should involve exposure to 
between ten (10) and twenty (20) cases in which children of different ages testify about different sexual 
offences. This could involve shadowing an experienced regional court magistrate. It was also suggested 
that presiding officers be exposed to real cases, perhaps via video or similar, and be offered opportunities 
to talk directly to victims and hear why they did not disclose, why they did not leave the abusive situation 
etc. This would be part of training and not cases they were involved with. 

7.7  Training received by presiding officers

7.7.1    There was no standardised minimum training available which focused 
specifically on the specialisation involved in adjudicating cases of 
violence against children.

7.7.2    Some participants had attended ad hoc training sessions, seminars and 
workshops which had been offered by colleagues or external service 
providers.

7.7.3    SAJEI and ARMSA had also offered numerous short training sessions, 
which focused on the Sexual Offences Act, social context training and 
various other subjects.

7.7.4    A number of participants had not received any training on child 
witnesses at all. 

7.7.5    Other than ad hoc seminars and workshops presented occasionally, 
there is no specific training on child witnesses and victims available 
for presiding officers. The only training still available is the aspirant 
magistrates’ training, now offered by SAJEI, which participants have 
found to be of questionable quality.
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7.7.6    Only two (2) of the five (5) judges interviewed had received training, and 
the one (1) complained that the training had been too theoretical with 
no practical element, which meant that they had no real experience in 
these cases.

7.8  Adequacy of training

7.8.1   Magistrates
Almost 80% of the magistrates were of the opinion that the training currently offered was inadequate. 
Their concerns included the following:
7.8.1.1  The training currently offered by SAJEI was not as intense as that previously offered by 

regional court magistrates.
7.8.1.2  There were no refresher course and they were, therefore, not updated on new 

developments.
7.8.1.3  Specialised topics were not presented by experts in the field and there was concern about 

the quality of the trainers.

7.8.2   Judges
Judges did not answer this question directly, and instead focused on their need for training. This could 
perhaps be because they had previously acknowledged that they had not received any training in this 
regard, but their need for training was definitely very clear.

7.9  Individual training needs of presiding officers

7.9.1   Magistrates
The topics identified by the magistrates focused primarily on understanding the developmental 
and psychological aspects of the child witness within the court context, indicating that these were 
particular areas of difficulty for presiding officers. The following training needs were identified:
7.9.1.1 Child psychology – how children think and communicate
7.9.1.2 Cognitive development of children at certain ages
7.9.1.3 How to deal with the evidence of a child
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7.9.1.4 How to perform a competency examination with a child
7.9.1.5 How to detect when a child witness is lying
7.9.1.6  Forensic assessment v therapeutic assessment to better understand forensic reports
7.9.1.7 How to work with cases involving very young children (between the ages of 5 and 8)
7.9.1.8 The cautionary rule as it applies to children
7.9.1.9 Medical forensics, specifically the J88 and DNA evidence
7.9.1.10 Human trafficking
7.9.1.11 Case law
7.9.1.12 Regular refresher courses
7.9.1.13 Debriefing courses.

7.9.2   Judges
The judges highlighted the following topics:
7.9.2.1 Evaluating the evidence of children
7.9.2.2 Assessment of competency
7.9.2.3 Any training on the issue of children.

7.9.3   Civil Society Organisations
Topics identified included the following:
7.9.3.1 Basic training on child development and children with disabilities
7.9.3.2 How to use expert witnesses
7.9.3.3 The law
7.9.3.4 Dynamics of sexual abuse
7.9.3.5 Trauma
7.9.3.6 Evaluating the evidence of children
7.9.3.7 Communicating with children. 
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7.10 Scheduling of training

7.10.1 Magistrates
There was a clear need for an annual training programme that included scheduled training sessions, 
workshops and webinars. 

7.10.2 Judges
The majority of the judges believed that training should take place annually and be used to update 
them on the latest developments in this regard.

7.10.3 Civil Society Organisations
The general consensus was that training should take place annually.

7.11 Accreditation of training

7.11.1 Magistrates
Magistrates were divided as to whether training should be accredited. The majority (70%) were of the 
opinion that accreditation was necessary while the rest (30%) did not think it was important or relevant. 
Those who were in favour of accreditation, believed that it was necessary for the following reasons:

 � Proof that trainers were competent and qualified
 � Proof that magistrate has attended training
 � Formalisation of training and creation of career pathways
 � Training would carry greater weight and guarantee a certain quality.

Those, who were not in favour of accreditation, were not vehemently opposed to it, but simply did not 
think it served a purpose within this context and believed that magistrates would not choose to sit in 
these courts if they had to undergo accreditation. 

7.11.2 Judges
The judges were convinced that there should be some form of standardisation or certification of 
training to ensure that the training complied with certain minimum standards and for judges to 
be able to develop competent profiles. However, they were uncertain whether this needed to be 
accredited through the SAQA processes.
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7.11.3 Civil Society Organisations
Some form of accreditation or certification was considered necessary to ensure that the training was 
of sufficient standard and that participants were assessed for competence.

7.12 Format of training

7.12.1 Magistrates
Magistrates preferred face-to-face training and participatory training so that they could share 
experiences and learn from each other.

7.12.2 Judges
The judges did not have a clear preference for the format of the training and were of the opinion that 
all of the identified formats were necessary.

7.13  Training a prerequisite for presiding over cases involving child 
victims of sexual violence
7.13.1 Magistrates

All of the magistrates were strongly in favour of presiding officers being trained before they could 
be allowed to preside over matters involving children. Some believed that the training should be 
mandatory, since these cases were of such a specialised nature. 

7.13.2 Judges
Four (4) of the five (5) judges believed that training was vital before presiding over cases of this 
nature, while one (1) judge felt that “[i]t was not strictly necessary and depended on the individual 
presiding officer.” 
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7.13.3 Civil Society Organisations
All were in unanimous agreement that presiding officers had to be trained before they presided over 
cases involving children as there was the serious danger that they could cause great psychological 
damage to the victim if they did not have the necessary skills and knowledge. 

7.14  Topics to be included in training
A list of topics, identified in the literary research part of the project, were presented to the participants, who were 
asked to categorise them on a scale ranging from least important to most important.

7.14.1 Magistrates
The vast majority of magistrates thought all the topics were important, with the highest scores going 
to sexual offences legislation, disclosure processes and child language.  

7.14.2 Judges
There was clear support for training in all the topics presented, with the highest scores going to the 
following topics: sex offender grooming methods; disclosure processes; child language; detecting 
deception in children’s evidence (evaluating); and the determination of competency in child witnesses.

7.15  Barriers to achieving competency

7.15.1 Magistrates
The magistrates identified numerous barriers to achieving competency, with the majority of them 
relating to the performance of other role-players in the criminal justice system and issues pertaining 
to administration, like heavy caseloads and the use of statistics as a means of evaluating performance. 
However, there are certain specific barriers highlighted that are relevant to the present investigation, 
which include the following:
7.15.1.1  A lack of guidelines on dealing with cases involving child witnesses
7.15.1.2 The attitude of the judiciary towards specialisation
7.15.1.3 A lack of specialised knowledge of children and child development
7.15.1.4 A lack of training
7.15.1.5 Lack of stringent requirements before being appointed as a magistrate
7.15.1.6 An absence of policy on continuous education.
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7.15.2 Judges
The judges did not answer this question directly, but used it as an opportunity to provide input on 
minimum criteria. They highlighted the loss of skills by judges in the High Courts dealing with these 
cases because of the few, yet serious, cases they had to preside over. They also suggested that a minimum 
criteria for competency should be that judges must have received exposure to these cases or adjudicated 
a case of rape. Emotional toll of these cases on presiding officers was also raised as a major concern.

7.15.3 Civil Society Organisations
Participants raised many of the concerns that the presiding officers themselves had raised but were 
able to identify more succinctly that a serious barrier to competency was the lack of institutional 
understanding of the specialisation that was needed, and that training was developed and presented 
by persons without this specialisation.
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CONCLUSION
The overall objective of this research project was to investigate the competency of presiding officers to deal with sexual 
offences cases involving child victims and to identify minimum criteria for competency. To achieve this objective, interviews 
were conducted with presiding officers to elicit from them what aptitude, skills and training they believed were necessary 
to perform these functions so that this information could be used towards the development of minimum criteria for judicial 
officers presiding over cases of child sexual abuse.

The concept of minimum criteria for judicial officers presupposes the need for specialisation. The findings from the 
interviews highlighted the very real need for specialisation in cases involving children. These cases were considered 
complicated because of the complex dynamics of the child and involved an understanding of psychological concepts so 
that presiding officers could effectively assess competency, memory, language, suggestibility and child evidence. Presiding 
officers were unanimous in their agreement that these cases were “the most difficult” and required specialised knowledge. 
In fact, they argued that one of the barriers to them achieving competency was the lack of institutional understanding of 
the specialisation that was needed.

“There is a unique judicial process in child sexual abuse cases which requires specialised judicial 
knowledge and experience. These cases are oftentimes factually complex, involving subtle issues 
of child development, dynamics of abuse and neglect, substance abuse and addiction, mental 
health disorders and the like. Child sexual abuse cases are further complicated by the fact that 
most abused children suffer disproportionally from emotional and other disorders which may 
impact on the perceived quality of their testimonies.”

Having established the need for specialisation, it followed that presiding officers were all in agreement that they required 
specific and intense training. They identified the topics in which they considered training to be necessary, and the majority 
of these topics related to understanding children from a psychological perspective and being able to evaluate their evidence 
in a more scientific manner. They also identified the skills that were necessary to preside in these cases and the personality 
traits that would contribute to a more effective adjudication.

Nearly all of the participants believed that training and experience in these cases were essential before a judicial officer 
could preside over matters involving sexual violence against children, thereby endorsing the need for specialisation and the 
development of minimum criteria.

08
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ANNEXURE A
Determining the competency of presiding officers to deal with 
sexual offences cases involving child victims

QUESTIONNAIRE

1.   Target Group Demographics
1.1 Sex
1.2 Race
1.3 Age
1.4 Position/Title
1.5 Organisation and location (including urban, semi-urban or rural)
1.6 Experience with child witnesses in sexual offences (number of cases)

1.6.1 Court Officials
1.6.2 Others (CSOs and government representatives)

1–9 10–19 20–29 30+

2.   General Questions Regarding Competency
2.1  What problems or difficulties do you experience while presiding over cases involving child victims/

witnesses of sexual violence?
2.2  What knowledge do you think is required by presiding officers to preside over matters involving child 

victims/witnesses of sexual violence?
2.3  What skills do you think are required by presiding officers to preside over matters involving child victims 

of sexual violence?
2.4  What personal characteristics do you think a presiding officer presiding over matters involving child 

victims of sexual violence should have?
2.5  Why do you think experience is important to be able to preside over cases of child victims of sexual 

violence?
2.5.1 How much experience would you consider to be adequate?

2.6  What other competencies do you think a presiding officer would need in order to hear these matters?
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3.   Training Of Presiding Officers (Only Presiding Officers)
3.1 What training have you received on child sexual violence?
3.2 Do you think this training is adequate? If yes, why? If, no, why? (Explain)
3.3 What are your individual training needs to preside over cases of child sexual violence?
3.4 How often should training take taken place?
3.5 Should training be accredited?
3.6 What format should training take? 

3.6.1 Online
3.6.2 Face-to-face
3.6.3 Self-study
3.6.4 Participatory

3.7  Should a presiding officer be trained before being allowed to preside over cases involving child victims of 
sexual violence?

3.8  Do you think training on the following topics is necessary for presiding officers hearing cases  
of sexual violence against children? (Rate importance from 1-5, with 1 = not important and  
5 = very important)

TOPIC 1 2 3 4 5

Social context of violence against children

International instruments

Sexual offences legislation

Cognitive development 

Socio-emotional development

Sexual development

Moral development

Memory in children

Sex offender typologies 

Sex offender grooming methods

Disclosure processes

Impact of child sexual violence
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TOPIC 1 2 3 4 5

Child language

Victim-centric court processes (judicial 
management, special accommodations etc)

Detecting deception in children’s evidence  
(evaluating the truthfulness of their evidence)

Determination of the competency of child witnesses

Sentencing in cases of child sexual violence

4.   Barriers to Achieving Competency
4.1 What do you think are your barriers to achieving competency?
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ANNEXURE B 
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