CENTRE FOR CHILD LAW ARGUES
FOR THE DECRIMINALISATION
OF CHILDREN’S POSSESSION
AND USE OF CANNABIS

On 3 March 2022, the Centre for Child Law (the Centre) will be in the Constitutional Court for an
application for the confirmation of the unconstitutionality of provisions of the Drugs and Drug
Trafficking Act (1992) in the matter Centre for Child Law v Director of Public Prosecutions, Johannesburg
and 5 Others. In July 2020, the High Court declared the impugned provisions unconstitutional and
invalid to the extent that they criminalise the use and or possession of cannabis by children.
According to the High Court, the judgment is not about whether or not children should be allowed
to use or have cannabis in their possession, but rather about the appropriate response to such
possession – and whether or not the criminal justice system is the correct forum to deal with
children using addictive substances.
The significance of this case is that it establishes and underscores that the criminal justice system is
not the correct forum for helping children who use cannabis. Furthermore, the case highlights that
the law should not treat children harsher than it does adults for the same offence – thus creating
“status offences”.

IN THE HIGH COURT: S V LM AND OTHERS

Four children tested positive for cannabis use and the tests had been conducted at school. The children were alleged
to have been in possession of cannabis, which constitutes an offence in terms of Schedule 1 of the Child Justice Act.
The prosecutor sought to invoke more onerous diversion programmes in terms of the Child Justice Act.
On the recommendation of the prosecutor, the children were ordered to undergo compulsory residence at a
child and youth care centre for an unspecified period. The children’s cases were taken on review to the High Court
and the Centre for Child Law was an amicus curiae in the matter.
It is important to highlight that, in terms of section 8A of the South African Schools Act (School’s Act), search
and seizures as well as urine testing, must be dealt with privately and that items found during search and
seizures or results found during testing cannot be used to prosecute the child – but are strictly used for school
disciplinary purposes.
In order for a principal to invoke the Schools Act provision and consequently test a pupil for drugs he/she must
have a reasonable suspicion as defined in the Act. If there is no reasonable suspicion then the search is not
allowed and the results would be susceptible to a court challenge.
Importantly, no criminal proceedings may be instituted against the learner regardless of whether he/she is found
in possession of an illegal drug or simply tests positive for such illegal drug. The test results, as a rule, remain
strictly confidential.
The appropriate response to a learner found in possession of an illegal drug or who has tested positive for such
an illegal drug is to address the issue, first-and-foremost, with his/her parent and, if so requested, refer the child
for counselling and/or to a rehabilitation centre. The only sanction authorised is the institution of disciplinary
proceedings against the child.
However, provisions of the Drugs and Drug Trafficking Act (1992) allowed for the criminalisation of children who
were found in possession of and/or used cannabis.
The National Prosecuting Authority, the Ministers of Justice and Correctional Services; Basic Education; Social
Development; Health and Police were joined as parties to the matter.

All Ministers, the Director of Public Prosecutions and the Centre for Child Law (as amicus
curiae), agreed that provisions of the Drugs and Drug Trafficking Act, was unconstitutional to
the extent that it criminalises the use and/or possession of cannabis by a children.

The Centre, presented arguments on the most appropriate response to children’s use and or possession
of cannabis. The Centre also highlighted how the 2019 decision of the Constitutional Court in Prince1, which
provisionally decriminalised the use or possession of cannabis by adults in private had not engaged with the
constitutionality of the criminalisation of cannabis related offences vis-à-vis children. This resulted in children
being treated as criminals for conduct which was no longer a crime for adults.

MINISTER OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT & OTHERS V PRINCE 2019 (1) SACR 14
(CC) – (PRINCE JUDGMENT): IMPACT ON CHILDREN’S RIGHTS
The Constitutional Court decriminalised the use or possession in private or cultivation in a
private place of cannabis by an adult for his or her own personal consumption in private. Thus
declaring section 4(b) and 5(b) of Drugs and Drug Trafficking Act 140 of 1992 unconstitutional.
The Constitutional Court in the Prince judgment only dealt with the issue of adults and did
not engage with the issue of children because as a rule, a court cannot deal with an issue that
is not in front of it. The court also stated at paragraph 108 that the reading-in or the effect of
its judgment is only in respect of an adult and not a child. So, the court deliberately excluded
children or the issue of children in the Prince judgment.
As a result of the Prince judgment, children continued to be prosecuted for the exact act that was
decriminalised for adults.
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Minister of Justice and Constitutional Development & Others v Prince 2019 (1) SACR 14 (CC)

The Centre submitted that several children’s rights were directly violated and unjustifiably limited by the
criminalisation of cannabis related offences on account of the (alleged) offender’s age. These included:
Children’s right to equality

Paramountcy of a
child’s best interests

Human dignity and
freedom of security

The Centre argued that there are several alternative “less restrictive means” available to prevent children from using
cannabis to the extent that it is harmful to them. One such alternative was criminalising the sale of such items to
persons under the age of 18, such a response would not expose children to the harsh criminal justice system.
The High Court had to then consider, firstly whether it is was a criminal offence for children to use or be found
in possession of cannabis. Secondly, whether it was permissible for a child to be ‘referred’ to the criminal justice
system after failing a drug test administered by his/her school.

THE HIGH COURT FOUND

That the Drugs and Drug Trafficking Act violates the equality clause (section 9) as well as the best
interests of the child principle (section 28(2)) in the Constitution;
Although it was agreed that there is a legitimate governmental purpose to protect children from
the use and abuse of substances that are harmful to them, putting them through the criminal
justice system as far as the use or abuse of cannabis is concerned, is not an effective and appropriate
manner to achieve this purpose.
That that the impugned provision in the Drugs and Drug Trafficking Act, is inconsistent with the
Constitution and pending the completion of the law reform process seeking to correct the
constitutional defects, no child may be arrested and/or prosecuted and/or diverted for contravening
the impugned provision.
The High Court was of the view that a more appropriate response would be to deal with the child either under the
Children’s Act 38 of 2005 or the Prevention of and Treatment for Substance Abuse Act 70 of 2008. This view was also
held by the Minister of Justice and Correctional Services.
The High Court’s declaration that section 4(b) of the Drugs and Drug Trafficking Act is unconstitutional in so far
as it criminalises children in possession of and/or use of cannabis aligns with section 3(b) of the Child Justice Act
75 of 2008 which states that “a child must not be treated more severely than an adult would have been treated
in the same circumstances”.

 Centre for Child Law’s Expectations in the Constitutional Court: The Centre is optimistic that the
Constitutional Court will confirm the declaration of unconstitutionality by the High Court, namely that
children who have been found to have used cannabis or are addicted to cannabis should not be dealt
with under the criminal justice system. Furthermore, that the children should instead receive treatment
as provided for under the Children’s Act 38 of 2005 or the Prevention of and Treatment for Substance Abuse
Act 70 of 2008.
 The Centre’s position on use and possession of cannabis by children: The Centre does not support
and promote the use or sale of cannabis by children. However, we are of the view that the criminalisation
of children and their exposure to the criminal justice system does more harm than good and is not the
correct response to problem of substance use and abuse by children.
We are of the view that, the children should receive the support of parents, communities and the support
already provided by the Department of Social Development and/or other certified social welfare services
which will ensure that the children receive the rehabilitative programmes needed, having taken their
individual needs into account.
The aim of this approach is to avoid children being exposed to the brutalising effect of the criminal justice
system that does not have the necessary mechanisms to properly deal with cannabis dependency.

The law on sale of cannabis: Although this case strictly deals with the use and possession
of cannabis and not the selling of cannabis by children or adults. We would like to clarify and
emphasise that children must not sell cannabis. Selling and dealing in cannabis is a crime for
children as well as adults. Manufacturing and supplying cannabis to other people is also illegal.
Section 3 of the Drugs and Drug Trafficking Act – states that “No person shall manufacture
any scheduled substance or supply it to any other person, knowing or suspecting that any such
scheduled substance is to be used in or for the unlawful manufacture of any drug.”
This means that children found selling cannabis will be violating the law and will be prosecuted.

 Significance of the Constitutional Court case: A confirmation of the order of invalidity by the
Constitutional Court will make it clear in law, that the criminal justice system is not the correct response
for children who use cannabis. Furthermore, the case will highlight that the law should not treat children
harsher than it does adults for the same offence- thus creating “status offences”.
The Centre firmly believes that emphasis should rather be placed on treating children for drug dependency
rather than criminalising, incarcerating and punishing them, especially when adults in the same position
are treated differently.
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