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01 DIRECTOR’S MESSAGE

The year 2020 started as any ordinary year, with excitement and hope 

for the new year that lies ahead. However, it was not long before the 

world was turned upside-down due to the Covid-19 virus. Initially, 

we all thought that the Covid-19 virus was a passing event and that 

soon we would be “back to normal”. This was not to be the case as 

soon we were in hard lock-down- unable to do our work as business 

as usual and uncertain as to when we would be able to return to 

the “normal”. We had to learn to adapt as we now had to work from 

home, not being able to see clients, not able to brainstorm and 

bounce ideas off each other every day- as is practice here at CCL. As 

we faced these difficulties, the constituencies we serve experienced 

hardships as a result of the hard lockdown and the rights of the 

vulnerable members of our society were threatened and violated – thus increasing the need for the 

services that we render. The dire impact of the Covid 19 virus on the care of children, the protection of 

children against violence, access to education, access to food and just the general well-being of children 

has been documented by many. Adaptability and collaboration had to become the order of the day so 

as to amplify the voices for the need to ensure we minimize the regression on the protection of those 

most in need. Reflecting on the work we did, as captured in this report, I take comfort from the fact that 

we were able to pursue litigation, advocacy and research in the midst of a difficult world-wide pandemic 

and thus continue to ensure that the rights of children are not placed last on the agenda of government 

and other duty bearers. I am encouraged by how we were able to collaborate- via online platforms- with 

colleagues in the social justice and child rights sector to ensure that we had a united voice and strategy 

to minimize the impact of the Covid 19 pandemic on children.

We are far from going back to normal and we may never go back to normal as we know it, but we remain 

steadfast in our commitment to advance the rights of children and contribute our bit to making their 

lives better. 

Thank you to all the staff members, the donors, the board members and all the colleagues in the sector with 

whom we worked together in 2020.

Ms. Karabo Ozah

Director: Centre for Child Law
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02 CENTRE FOR CHILD LAW TEAM IN 2020

Personnel

LITIGATION TEAM

RESEARCH, MONITORING & EVALUATION UNIT

ADMINISTRATOR
Pontso Phahlane

DIRECTOR
Karabo Ozah 

Anjuli Maistry  
Senior Attorney 

Lithalethemba 
Stwayi 
Attorney

Alexandra Klonarides 
Attorney

Hlalisa Mgidlana 
Candidate  
Attorney

Morgan Courtenay  
Part-time  

in-house Counsel

Isabel Magaya Zita Hansungule
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Advisory Board
The Centre’s advisory board is comprised of members representing the broader community and ex-

officio members from the University of Pretoria. The advisory board is representative of the need to 

ensure diversity and variety of expertise in the area of child law and human rights. This is done through 

deliberate appointments of more young, black and female academics, lawyers as well as social workers. 

Members Representing the Broader Community
NAME OCCUPATION

Advocate Dikeledi Chabedi Advocate of the Pretoria Bar

Dr Maria Mabetoa Social Worker

Ms Buyi Yeni Social Worker

Ms Kaajal Ramjathan-Keogh Director: Southern Africa Litigation Centre

Prof Serges Djoyou-Kamga Associate Professor: Thabo Mbeki African Leadership Institute

Ex Officio Members from the University of Pretoria
NAME OCCUPATION

Prof Elsabe Schoeman Dean: Faculty of Law, University of Pretoria

Prof Steve Cornelius Head of Department: Department of Private Law, University of Pretoria

Prof Trynie Boezaart Professor: Department of Private Law, University of Pretoria

Dr Melanie Murcott Doctor: Department of Public Law, University of Pretoria
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03 THE CENTRE’S APPROACH  
TO SOCIAL CHANGE

The Centre for Child Law (the Centre) views the achievement of social 

change – through litigation, advocacy and research – as an important 

avenue for improving the lives and experiences of marginalised 

children, ensuring the protection and affirmation of children’s 

rights and obtaining access to justice for children who rights have 

been infringed. The Centre’s approach of “imagining children 

constitutionally” ensures that work carried out to address systemic 

challenges and barriers is performed in a manner that views children 

as individual rights bearers each with unique needs and the law as 

vehicle to facilitate children’s enjoyment of the right to childhood.

The Centre therefore adopts the following values in its work. We 

approach our cases from a children’s rights perspective guided by 

the South African Constitution as well as international and regional 

human rights instruments. We see ourselves as part of the children’s 

rights sector, we work in partnership with others in that sector, and 

we value those relationships. We are evidence-based in our work, 

with a strong emphasis on research and publication. We have long-

term aims towards the realisation of children’s rights and we pursue 

these in a consistent, strategic manner. We are a hardworking team 

that has a reputation for providing high quality outputs, but we are 

always learning. We measure the impact of our own work in order 

to assess if we are making a meaningful contribution to making 

children’s rights a reality.
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04 STRATEGIC LITIGATION

4.1 EDUCATION 

Obligations of private entities to respect the right to basic 
education for children 

“There is no dispute that section 28(2) is binding on all schools including 
independent schools… The best interests of the child provision is both 
a constitutional principle and a self-standing right. …the right in that 
subsection …imposes an obligation on all those who make decisions 
concerning a child to ensure that the best interests of the child enjoy 
paramount importance in their decisions. Section 28(2) provides a 
benchmark for the treatment and the protection of children.”

The quote above are the views of the Constitutional Court, in June 

2020 judgement in a matter concerning the protection of the rights 

of children in independent schools. The primary issue before the court 

was the determination of children’s constitutional rights in the context 

of private education. Two learners were excluded from an independent 

school due to the ill-mannered behaviour of their parents. This expulsion 

happened without proper consideration of the rights and best interests 

of the children. 

The Centre was an amicus curiae in the matter and made substantial 

arguments on the fact that section  28(2) of the Constitution, which 

provides for the right of the child to have his or her best interests taken 

as a primary consideration affords children a procedural right to a fair 

process or hearing. The United Nations Convention on the Rights of the 

Child also supports this argument. 

In the Centre’s view, the matter narrates the relationship between 

fundamental human rights and the obligations of private entities to 

respect children’s right to basic education. We argued that as a provider 

of basic education the school has an obligation not to infringe children’s 

right to education.

“The crucial issue is then  

whether independent schools, 

by providing education to 

children, assume constitutional 

duties and obligations that 

inhibit the free exercise of 

contractual rights. In this matter, 

these are the best interests of the 

child as entrenched in section 

28(2) of the Constitution and 

the right to basic education as 

protected in section 29(1)(a) of 

the Constitution. If independent 

schools do not have this duty, 

the children will have no 

independent right to expect 

their constitutional educational 

rights to be enforced through 

inhibiting free exercise of 

contractual rights. That the 

best interests of the child are 

paramount is accepted and 

embraced by the School. But, if 

a constitutional duty to provide 

basic education protects also 

those children who attend an 

independent school, may the 

School evade these obligations 

by attempting to contract out of 

it? To answer that one needs to 

consider the Constitution.”

AB and Another v Pridwin Preparatory 
School and Others [2020] ZACC 12; 2020 
(9) BCLR 1029 (CC); 2020 (5) SA 327 (CC)
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The Constitutional Court handed down judgement and affirmed that children are individual rights bearers 

and that processes towards decisions that have an impact on them need to also include them. The court 

held that:

“Contracts freely and consciously entered into must be honoured, the contractual autonomy of parties is 
curtailed when dealing with the right of basic education and the best interests of the child.”

Justice Khampepe, concurring with the majority judgement, wrote an opinion judgment affirming the 

fact that section 28(2) of the Constitution protects children’s right to be heard and to participate in 

decisions affecting their lives, as was argued by the Centre.

Affirming the right of undocumented children to access education

The Centre, and its partners, monitored the implementation and popularisation of a national circular 

issued by the Department of Basic Education, in February 2020, in compliance with the Grahamstown 

High Court’s judgment the Centre obtained in 2019. The High Court declared the Admission Policy for 

Ordinary Public Schools unconstitutional to the extent that it prevents undocumented children − South 

African and non-national children − from attending school. The High Court order, in no uncertain terms, 

prevents the removal or exclusion from schools of children by reason of the fact that they do not have 

identity document numbers, permits or passports, or have not produced any identification documents. 

The Centre, on receiving the judgment, wrote to the Department requesting the development of a national 

circular in line with the Court’s findings in order to avoid uncertainty of what the practical implications are 

at school level. The Department released a national circular on 10 February 2020 to bring the judgment to 

the attention of public schools and provincial departments of education.
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Ensuring access to the National School Nutrition Programme (NSNP) to 9 Million Children 
experiencing food insecurity
The Centre, representing the Children’s Institute, presented arguments in the High Court to support a 

case brought by Equal Education, SECTION27 and two Limpopo schools on the re-opening of the NSNP 

that was halted when South Africa’s national lockdown started in March 2020. The Children’s Institute, 

represented by the Centre, applied to and was admitted as amicus curiae to advance the argument that 

the NSNP be re-opened for all qualifying children regardless of whether their grades have been allowed 

to return to school or not on 8 June 2020. The NSNP reaches over 9 million children daily and literally fills 

the gap for millions of children who face food insecurity and hunger.

The Centre and the Children’s Institute’s main submission was evidence of the negative impact of 

Covid-19 on already impoverished families and how this, in turn, has harmful consequences for children. 

Furthermore, we argued that children’s rights to basic nutrition, basic education and to have their best 

interests considered of paramount importance are interrelated. We argued that the Department of 

Basic Education’s failure to provide the NSNP to all learners who qualify is a violation of these rights. The 

court found in favour of the applicants and the arguments we made contributed to the court’s finding 

in so far as the responsibility of the Department of Basic Education is concerned, particularly in relation 

to the interrelated nature of the right to education and the right to nutrition. Judge Potterill opined that:

“This urgent application was the cause of a flurry of activity in the Department to roll out the NSNP as 
undertaken, which was eerily absent when the schools opened with the NSNP not rolled out to all the 
learners. The fact that only court papers spurred on activity to feed hungry children, leaves doubt with this 
Court whether on its own, the Department will perform. Continued breach by the Minister and MEC’s will 
leave millions of children hungry through the cold winter and as long as lockdown lasts. Hunger is not an 
issue of charity, but one of justice.

Children are categorically vulnerable, poor hungry children are exceptionally vulnerable. The degree of the 
violation of the constitutional rights are thus egregious.”

Advocate Ann Skelton, Ms. Karabo Ozah and Ms. Hlalisa Mgidlana
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4.2 CHILDREN IN THE CRIMINAL JUSTICE SYSTEM 

Arguing for the decriminalisation of children’s possession and use of cannabis
On 31 July 2020, the High Court declared provisions of the Drugs and Drug Trafficking Act unconstitutional 

and invalid to the extent that they criminalise the use and or possession of cannabis by children. The 

judgment (according to the court) is not about whether or not children should be allowed to use or 

have cannabis in their possession, but rather about the appropriate response to such possession – and 

particularly whether or not the criminal justice system is the correct response. 

Ms. Karabo Ozah 

Four children tested positive for cannabis use which tests had been conducted at school. The children were 

alleged to have been in possession of cannabis, which constitutes an offence in terms of Schedule 1 of the 

Child Justice Act. In addition, the children were also found to not have complied with their diversion orders 

granted by the Child Justice Court. The prosecutor sought to invoke more onerous diversion programmes 

in terms of the Child Justice Act. On the recommendation of the prosecutor, the children were then 

ordered to undergo compulsory residence at a child and youth care centre for an unspecified period. Their 

cases were taken on review to the High Court. The National Prosecuting Authority, the Ministers of Justice 

and Correctional Services; Basic Education; Social Development; Health and Minister of Police were joined 

as parties to the matter. All Ministers, the Director of Public Prosecutions and the Centre for Child Law (as 

amicus curiae), agreed that provisions of the Drug Trafficking Act, was unconstitutional to the extent that 

it criminalises the use and/or possession of cannabis by a child.



10

The Centre, as amicus curiae in the matter, presented arguments on the most appropriate response to 

children’s use and or possession of cannabis. The Centre’s counsel started by highlighting how an earlier 

decision of the Constitutional Court in Prince,1 which provisionally decriminalised the use or possession of 

cannabis by adults in private had not engaged with the constitutionality of the criminalisation of cannabis 

related offences vis-à-vis children. This resulted in children being treated as criminals for conduct which was 

no longer a crime for adults. The Centre underscored how untenable this was, taking into consideration 

that the criminality attached to possession and use of cannabis was not based on deviant behaviour which 

violates prevailing social norms but rather based on age and timing. This was constitutionally indefensible. 

Against this backdrop the Centre submitted that several children’s rights were directly violated and 

unjustifiably limited by the criminalisation of cannabis related offences on account of the (alleged) 

offender’s age. These included children’s right to equality; paramountcy of a child’s best interests; human 

dignity and freedom of security. The Centre argued that there are several alternative “less restrictive 

means” available to prevent children from using cannabis to the extent that it is harmful to them. One 

such alternative was criminalising the sale of such items to persons under the age of 18, such a response 

would not expose children to the harsh criminal justice system. . The High Court had to then consider, 

firstly whether it is was a criminal offence for children to use or be found in possession of cannabis. 

Secondly, whether it was permissible for a child to be ‘referred’ to the criminal justice system after failing 

a drug test administered by his/her school. The High Court found:

That the Drugs and Drug Trafficking Act violates the equality clause (section 9) as well as the 
best interests of the child principle (section 28(2)) in the Constitution. 

Although it was agreed that there is a legitimate governmental purpose to protect children 
from the use and abuse of substances that are harmful to them, putting them through the 
criminal justice system as far as the use or abuse of cannabis is concerned, is not an effective 
and appropriate manner to achieve this purpose

That that the impugned provision in the Drugs and Drug Trafficking Act, is inconsistent with 
the Constitution and pending the completion of the law reform process seeking to correct 
the constitutional defects, no child may be arrested and/or prosecuted and/or diverted for 
contravening the impugned provision. 

The matter will go to the Constitutional Court for confirmation of the order of invalidity. The significance 

of this case is that it establishes and underscores that the criminal justice system is not the correct 

response for children who use cannabis. Furthermore, the case highlights that the law should not treat 

children harsher than it does adults for the same offence- thus creating “status offences”.

1 Minister of Justice and Constitutional Development v Prince (Clarke and Others Intervening)
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4.3 BIRTH REGISTRATION

Centre for Child Law’s virtual hearing before the Constitutional Court

Securing the right to birth registration rights of children born to unmarried fathers
It is generally understood that in order to gain access to a host of basic services such as education, 

health care and social assistance one must have a birth certificate. The lack of a birth certificate is a 

considerable barrier to accessing such socio economic rights, thousands of children in the care of their 

unmarried fathers have experienced barriers as a result of not having birth certificates. The manner in 

which the Births and Deaths Registration Act is formulated has made it impossible for unmarried fathers 

to register the births of their children in their own names. The Centre has sought to change this.

On 20 May 2020, the Centre successfully obtained a judgment from the Grahamstown High Court, 

which found that section 10 of the Births and Deaths Registration Act is unconstitutional because 

it does not make provision for unmarried fathers to register the births of their children, under their 

surnames, where the mothers are not present or their whereabouts are unknown. Section 10 regulates 

the provision of a surname to a child born to unmarried parents.

The section provides for the child receiving:

a. The mother’s surname;

b. The father’s surname at the joint request of the father and mother; and

c. The mother’s surname, with the father’s details inserted onto the birth certificate, and with the 

consent of the mother.

The section does not make provision for a child to be registered in their father’s surname or for details of 

their father to be placed on their birth certificate without the mother’s involvement. There are a number 

of reasons why a mother may not be involved in the birth registration process. The mother may be 

deceased, absconded, is undocumented herself or cannot be located.
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The full bench of the High Court found that an unmarried father’s inability 

to register the birth of his child in his own name, without the presence 

of the mother, denied children with a legitimate claim to nationality 

from birth and to have a birth certificate. This approach discriminates 

against children cared for by unmarried fathers and does not protect 

their best interests. The High Court declared section 10 unconstitutional 

and ordered that it be amended to allow for a notice of birth of a child to 

be given under the surname of an unmarried father. It gave Parliament 

24 months to remedy the unconstitutionality.

On 1 September 2020, the Constitutional Court, on application by 

the Centre, heard arguments for the confirmation of the High Court’s 

finding of unconstitutionality. The Centre asked the Constitutional 

Court to declare section 10 unconstitutional to the extent that it is 

inconsistent with the Constitution in not allowing unmarried fathers 

to register the births of their children under the father’s surname in 

the absence of the mother. The Centre further asked the Court to 

give Parliament time to correct the defects in the section and that the 

Court order that an interim regime apply which will allow unmarried 

fathers to register the births of their children. We await the judgment 

of the Constitutional Court.

4.4 CHILDREN WITH DISABILITIES

Advocating and Litigating for the rights and wellbeing of 
children with disabilities returning to special schools
The Centre, in collaboration with Equal Education Law Centre and 

a number of other organisations focusing on the rights of persons 

with disabilities, engaged with the Department of Basic Education 

(DBE) in early 2020, just after the implementation of the Covid-19 

national lockdown, to hold them accountable in the fulfilment of their 

responsibilities to protect the health and wellbeing of children with 

disabilities returning to special schools during the peak of Covid-19 and 

the national lockdown. Various attempts were made, since April 2020, to 

monitor progress towards enduring that the necessary health and safety 

measures are put in place for learners with disabilities. These included the 

provision of adjusted and appropriate personal protective equipment 

(PPE) to officials and learners, as well as ensuring the provision of 

educational and therapeutic support to learners with disabilities during 

lockdown, during their phased return to school, and for those learners 

who continue to remain at home.
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On 23 June 2020, the DBE published guidelines to assist schools with learners who are blind or partially 
sighted, deaf or hard of hearing and learners with autism. However, the guidelines excluded other 
categories of learners, including learners with physical disabilities, intellectual disabilities, severe to 
profound intellectual disabilities and learners with epilepsy.

On 20 July 2020, after several unsuccessful attempts to engage with the DBE, the Centre, represented by 
Equal Education Law Centre, launched an urgent application in the High Court in Pretoria. The application, 
against the Minister of Basic Education, dealt with the failure to adequately provide support, as well as 
proper health and safety measures, to all learners with disabilities who are returning to special schools 
and special school hostels, as well as to those who remain at home during the COVID-19 pandemic. The 
Minister of Basic Education indicated, in written correspondence, the desire to resolve the matter amicably. 
A settlement agreement was reached with the Department.

On 5 August 2020, the High Court made the settlement agreement an order of court that compels the 
Minister of Basic Education to:

amend the Department’s Directions and draft Guidelines to provide for learners from the 
excluded categories of disabilities.

amend the Department’s direction which required special school hostels to refuse to 
accommodate a learner with disabilities once it exceeds its capacity in terms of social 
distancing requirements.

amend the Department’s Directions to ensure that special school hostels are provided 
with additional infrastructure capacity when alternatives do not allow for the reasonable 
accommodation of learners with disabilities in school hostels.

amend the Department’s Guidelines for Schools on Maintaining Hygiene during the 
COVID-19 Pandemic so that it provides health and safety measures designed specifically for 
learners with disabilities in schools, hostels, and offices.

amend the Directions so that they guide Department’s Provincial Heads of Department in 
the provision of appropriate learning and teaching support materials, education-specific 
assistive devices, and therapeutic services to those learners with disabilities who cannot 
return to school during the pandemic, to ensure that they are still able to access basic 
education at home.
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The Centre and Equal Education Law Centre reviewed and extensively commented on the amended 

Directions and guidelines. We also commented on guidelines developed designed specifically for 

learners with disabilities in schools, hostels and offices. The Directions and Guidelines were finalised in 

September and October 2020. Thereafter, the Centre and Equal Education monitored the Department’s 

implementation of these guiding documents in schools by reaching out to special schools in the different 

provinces. We are writing a report to capture the outcome of the monitoring of the implementation of the 

court order.

Free State High Court holds government duty bearers to account for failing a child with 
disabilities who is in need of care, protection & education
Centre continues to pursue individual cases while monitoring the implementation of the High Court 

order that requires Department of Basic Education, the Department of Health and the Department 

of Social Development to develop an inter-sectoral protocol to guide how children with behavioural 

difficulties should receive social, education and health services and support to promote their wellbeing. 

Such a case occurred in 2020 when the Centre successfully advanced and affirmed the rights of a 12-year-

old girl (‘R’) with disabilities. R was diagnosed with foetal alcohol syndrome, cognitive impairments, 

behavioural disorder and epilepsy. R suffered physical and sexual violence and at the age of 12, she had 

not been to a school catering for her needs.

The Centre successfully applied to the High Court to have a curator ad litem appointed for her. In August 

2020 R’s curator successfully argued a court application seeking to compel the Free State Departments 

of Social Development; Health and Education as well as a special school to provide R with the necessary 

care, education and health support. R’s case began in 2018 were a court order was issued requiring R’s 

placement in a Child and Youth Care Centre (CYCC) and the provision of education. However, the 2018 

court was poorly implemented and failed attempts by the Centre to engage with the duty bearers 

led to litigation. On 17 August 2020 the High Court in Free State held that it was incumbent on the 

Government Departments and the special school to adopt an integrated approach in order to assist 

R exercise her right to basic education and receive appropriate care and protection services. The High 

Court ordered that

 y R be placed in temporary safe care within 14 days of the court order;

 y A rehabilitation plan be formulated within 14 days to treat her addiction;

 y She be placed in a Child and Youth Care Centre within 35 days of the court order which would 

provide the care and services that R needed;

 y That she have consistent health care team and facilities to attend to her medical and therapeutic 

needs;

 y She be granted access to the special school identified to cater for her educational needs.

The Centre is happy with the court order and we will continue to monitor its implementation. Monitoring 

and follow up efforts so far have ensured that R is placed in temporary safe care, a team of experts has 

begun working on a plan for rehabilitation, education and care.
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4.5 THE BEST INTERESTS OF THE 
CHILD AND ACCESS TO MEDICAL 
TREATMENT

In February 2020, the Centre was admitted as amicus curiae in an 

appeal before the North West High Court, which dealt with whether 

a Children’s Court had correctly applied section 129(9) of the 

Children’s Act 38 of 2005 when it ordered a child should undergo the 

administration of blood transfusion against the will of the parents 

The case was brought by the child’s parents who objected to 

the order on the basis of their religious beliefs (they followed the 

Jehovah’s Witness faith) and their concern over the medical risks 

associated with blood transfusions. 

The Children’s Court had granted an order in favour of the respondents 

– the hospital treating the child and MEC of Health for the Gauteng 

Province The parents appealed and argued that their inability to examine 

hospital medical records in order to present the court with alternative 

treatment affected the court’s ability to make a decision that is truly in 

the best interests of the child and had violated their rights.

The Centre entered the matter as amicus curiae to put forward 

arguments that clarified the application of the best interests of 

the child standard in cases involving the medical care of children. 

The Centre pointed out the best interests of the child standard 

guarantees the child an approach that seeks to maximize the child’s 

protection and examines the child’s real-life situation in order for the 

best decision to be taken to protect the child’s best interests. Section 

129 of the Children’s Act aims to protect the interests of children – in 

the context of receiving medical treatment – while at the same time 

recognizing the parental responsibilities and rights, which includes 

the ability to submit information on medical acceptable alternative 

treatments when they object to proposed treatment. The Children’s 

Court has the discretion – based on the merits of the case and 

evidence before it – to balance the best interests of the child and the 

rights of parents, guardians or caregivers. We await the judgment of 

the Court.
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4.6 CARE AND PROTECTION OF 
VULNERABLE CHILDREN

Addressing systemic issues causing delays in processing child 
adoptions in Kwa-Zulu Natal
The Centre represented the National Adoption Coalition of South 

Africa (NACSA) and the problem was that adoption social workers 

were not receiving the section 239(1)(d) letter that they needed in 

order to proceed with adoption applications in the Children’s Court. 

One of the main challenges was the issue of undue delays and DSD’s 

unwarranted deliberations on irrelevant considerations relating to 

prospective adoptions. The letter takes anything between 6 months to 

3 years – resulting in adoptions being delayed indeterminately. This is 

despite the fact that the national policy prescribes 30 days.

On 24 February 2020, where the High Court declared, in relation to the 

adoption of adoptable children, that the Head of Department for the 

Department of Social Development (DSD) in KZN violated children’s 

rights, best interests; dignity; equality and freedom and security of the 

person, by failing to give effect to section 239 (1)(d) of the Children’s 

Act which provides that the HoD issue a recommendation letter for a 

child’s adoption.

As part of the order, the court will exercise judicial oversight and 

requested that DSD KZN report every six months on the progress made 

to remedy the issues causing the undue delays. The first report was due 

in August 2020 and the department failed to meet this deadline. The 

department requested an extension and the Centre informed them to 

request this from the court. The first report from the Department was 

received on the 28 September 2020. The Centre shared the report with 

NACSA to send to their network of social workers. Once the Centre 

receives their written responses they will be filed in court. 

The Centre continues to monitor implementation and compliance by 

the Department.
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Affirming children’s right to a family by way of adoptions
The Centre assisted two children (both aged 3 years) whose adoptions had stalled in the Children’s Court 

as a result of uncertainties in how section 239(1)(d) of the Children’s Act is being interpreted in practice. 

Their fathers abandoned both the children and the mothers consented to have them adopted. The 

children have been in the care of their prospective adoptive parents since infancy and they know their 

prospective adoptive parents as their only parents. In both matters the children’s adoption proceedings 

came to a halt as a result of the consequences of section 239(1)(d) of the Children’s Act which, amongst 

other things, requires that an application for adoption “must be accompanied by a letter from the Provincial 

head of Social Development recommending the adoption of the child.”

Both children’s prospective adoptive parents were in possession of a letter from the Provincial head of 

Social Development, however, neither letter recommended the adoption of the children. Accordingly, the 

Children’s Courts before whom these matters were brought , stopped the adoption applications on the 

grounds that the letter required by section 239(1)(d) of the Children’s Act has not been provided to them.

Due to this impasse, the Centre brought two separate applications to the High Court on behalf of 

the two clients. In the applications the Centre sought a declarator from the court stating that if the 

Provincial Head of Department issues a “letter of non-recommendation” the Children’s Court still has 

to adjudicate the matter and make a decision. This is so that if the Children’s Court does not grant the 

adoption, the prospective adoptive parents can exercise their right to take the decision on appeal to 

a High Court, which is the upper guardian of the child, that will look at all of the relevant factors when 

making its decision.

Due to this impasse, the Centre brought two separate applications to the High Court on behalf of 

the two clients. In the applications the Centre sought a declarator from the court stating that if the 

Provincial Head of Department issues a “letter of non-recommendation” the Children’s Court still has 

to adjudicate the matter and make a decision. This is so that if the Children’s Court does not grant the 

adoption, the prospective adoptive parents can exercise their right to take the decision on appeal to 

a High Court, which is the upper guardian of the child, that will look at all of the relevant factors when 

making its decision.

Although both respondents decided to settle, the Centre and its clients seek an order from a higher court 

to interpret section 239(1)(d) of the Children’s Act (2005) in ways that advances a child’s right to a family. 

In this way, the Centre hopes to get a High Court order will clarify that the letter of recommendation, 

regardless of whether it recommends or does not recommend the adoption, does not oust the 

jurisdiction of the Children’s Court to consider and adjudicate upon an adoption application.

Therefore, in spite of the settlement agreements, the Centre and its clients will still argue that the 

proposed settlement agreements should be made an order of the court. We also hope that the judge 

will write a judgment that will provide legal certainty and not leave vulnerable children without families 

despite there being families ready to take care of them. 
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The Centre wrote to the Deputy Judge President in the Pretoria High 

Court to request a special allocation to be granted. A special allocation 

is an expedited date for hearing, the Centre requested that the two 

matters be joined together and that they be heard earlier than they 

would have normally been. The Centre’s request was granted on 21 

October 2020. The matter has been set down for 1 February 2021.

Upholding a child’s best interests in the face of abandonment 
by adoptive parents
On 30 August 2020, the Centre successfully obtained an urgent 

interdict preventing an adoptive mother from leaving the country to 

follow her husband (the adoptive father- a UK citizen) to the United 

Kingdom thereby abandoning their adoptive daughter. The couple 

had resolved to leave the child behind on grounds that they could no 

longer take care of the child due to her behaviour. 

The Centre was approached by a Child & Youth Care Centre (CYCC) 

were the child had been placed prior to the adoptive father’s move to 

the United Kingdom prior to the hard lock down which was imposed 

by the Government as a response to the rising Covid-19 cases in the 

country. The adoptive mother (South African citizen) was planning to 

move to the UK with the two younger children leaving behind the 

elder daughter at the CYCC. The problem with this was that, the child 

was still legally their child and if the mother left the country, both 

parents would have abandoned the child.

The court ordered that a Family Advocate be appointed to investigate 
the matter, and assist with coming up with a solution that would be in 
the best interest of the child.

The Centre successfully obtained an urgent interdict stopping the 

mother from following the father to the UK, pending the finalization 

of the child’s placement. The court ordered that a Family Advocate be 

appointed to investigate the matter, and assist with coming up with 

a solution that would be in the best interest of the child. The Centre 

is pleased with the court ordered oversight in the matter which will 

ensure that despite the child’s behavioural issues an approach which 

ensures the best interests would be taken.
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Importance of court oversight in safeguarding the interests of the child during the 
adoption process 
In May 2020, the Centre was requested by the High Court to make submissions on a matter that dealt 

with the urgent application for guardianship. The matter was brought on an urgent basis and the court 

did not have sufficient time to unpack and extensively consider the arguments of the case. The judge 

requested that the Centre make submissions on the matter to help the court in reaching a conclusion 

that is both aligned with the Children’s Act and that protects and promotes the rights of the child.

The matter was an Ex parte and had three applicants, the husband and wife were the first and second 

applicants and the third applicant was the biological mother who intended to give the child to the 

couple to adopt. The couple, instead of adoption proceedings, opted for a guardianship application 

which would in effect suspend the parental responsibilities and rights of the biological mother thus 

compromising her and the child’s rights in the process. The prospective adoptive parents applied for an 

order suspending the biological mother’s parental responsibilities and rights with respect to the child 

pending the initiation and finalisation of an adoption. Furthermore, the biological mother had not been 

afforded the opportunity to obtain independent advice. All three applicants were all represented by the 

same attorney and there was an inherent risk of conflict interest.

In our submissions we highlighted the following:

Provisions that govern the adoption process in terms of the Children’s Act had not been 
adhered to. For instance, section 233 which requires that a parent must provide written 
consent in the presence of a presiding officer; 

Before a child is placed, the prospective adoptive parents must be declared fit and proper to 
be entrusted with the child. 

The Centre’s submissions also included the fact that by applying for guardianship, the couple was trying 

to circumvent the adoption process. Part of the requirements for adoption is that the guardian of the 

child who is also the parent must consent to the adoption. In this case, the same people wanting to 

adopt the child would be the guardians of the child, if this court order was granted. Such an arrangement 

puts the child at risk as there is no way of ascertaining that the child will be placed in a safe and stable 

environment.

Unfortunately, the judge did not reveal the outcome of the matter.
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Preserving children’s interests during asset forfeiture 
On 15 October 2020, the Centre applied to be admitted as curator ad litem of children in an asset 

forfeiture matter at the behest of the National Director of Public Prosecutions (NDPP) to assist with 

the legal representation of the children in order to safeguard their interests. In this case the biological 

mother of the two children, hired accomplices to murder her husband, with the intention of inheriting/

stealing monies held in the husbands accounts as well as policies. 

The money is subjected to a preservation of property order granted by the court on 18 September 2019 

where the NDPP complied with the requirements of such an order. The NDPP then requested that the 

children’s money be handled by a designated curator ad litem. Unfortunately the Centre does not 

have a trust account, but the Centre was willing to step in as curator ad litem to safeguard the 

interests of the children in the case. To this effect, the Centre successfully applied to be a curator in 

order to help the court ascertain the real-life circumstances of the children, including:

 y their financial needs; 

 y proper investigation of the most suitable low fee investment vehicles that would cater for their 

unique situation; and

 y allow for the continued judicial oversight and scrutiny to ensure that their rights are properly 

protected.

Due to Covid-19 related restrictions there were delays with the investigation but the Centre 

continues to monitor developments in the case and intend to go to Ficksburg as soon as reasonably 

possible to consult the children.

This is the second time the NDPP has approached the Centre to assist in ensuring that children’s best 

interests are safeguarded. The Centre for Child Law supports the NDPPs approach that instead of money 

or property being forfeited to the State, measures to minimise the unavoidable impact on the children’s 

best interests must be put in place. The recognition that children, who are also victims of the offences in 

question, also have their financial interests protected as they have already suffered by:

Losing one parent as a result of the crime of the other parent and

Have now been deprived of financial support from both the deceased parent and the one 
who faces imprisonment.
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05 RESEARCH & ADVOCACY

5.1 RESEARCH FOR THE DEVELOPMENT OF CHILD LAW 

Child trafficking in South Africa: Busting myths or confirming 
realities
On 21 August 2020, the Centre launched a research report titled Child 

trafficking in South Africa: Exploring the myths and realities. The research 

report forms part of the Centre’s efforts to address uncertainties 

among government departments as to their obligations, roles and 

responsibilities pertaining to vulnerable groups of children, particularly 

migrant children. 

Overall we found that the discourse about child trafficking that is 

shaped by the media, by civil society and some NGOs, and crucially 

by the government – does not match the realities of what is being 

experienced and encountered on the ground. The study does not deny 

the existence of child trafficking in South Africa or how deplorable the offence of child trafficking is – but 

that the situation is far less clear-cut. The findings demonstrate that child trafficking is one piece of a much 

larger and complicated picture of irregular migration, children on the move, documentation challenges and 

increasing levels of xenophobia and restrictions of migrants’ rights. We therefore argued for a new approach 

and new conversations that provide a clearer understanding of the experiences and vulnerabilities of child 

migrants and children without documents in South Africa based on rigorous research and data rather than 

relying on unsubstantiated claims and ‘moral panics’ that are detached from the realities of everyday life. 

The Centre’s study generated a lot of attention and resulted in furious debates about the extent of child 

trafficking in South Africa. The Centre has participated in a number of forums seeking to unpack children’s 

protection needs in the context of migration. 

 Link to the report: https://bit.ly/37ozNnB

 Link to the policy brief: https://bit.ly/3o7cOnI
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Budget cuts and children’s rights
In November 2020, the Centre for Child Law developed an 

advocacy brief on children’s rights from a budget perspective. 

The advocacy brief was the Centre’s reaction to the Minister of 

Finance’s 2020 Medium Term Budget Policy Statement (MTBPS), 

which lays down government,’s funding priorities over the next 

three years. Analysis of the government’s budget is explicitly 

grounded in a child rights framework in terms of international law 

(UN Convention on the Rights of the Child), regional law (African 

Charter on the Rights and Welfare of the Child) as well as South 

Africa’s Constitution. The legal framework places legal obligations 

on government to take action to improve children’s lives. 

In the 2020 MTBPS, the Centre learnt that there had been budget 

cuts on several issues affecting children such as infrastructure 

spending which is meant to help with improvements to school 

infrastructure in the country. The Centre took the opportunity 

to raise alarm on the impact of budget cuts on children – who 

have no voice in the polity. 

The Centre will continue to monitor government’s commitment 
to children’s rights as expressed in budget policies and plans so 
as to identify specific areas where changes are needed in budget 
planning and implementation.

The Centre will continue to monitor government’s commitment 

to children’s rights as expressed in budget policies and plans 

so as to identify specific areas where changes are needed in 

budget planning and implementation. We will continue to lobby 

key decision makers to review their priorities, allocations and 

implementation plans which are critical to advance children’s 

rights in South Africa.

Advancing children’s  
rights while making tough 
financial decisions! 

In October 2020, the Minister of Finance Mr. Tito Mboweni delivered the Medium-Term Budget Policy Statement (MTBPS) 
against the gloomy economic backdrop exacerbated by the COVID-19 pandemic. The MTBPS gave us government’s 
policy goals over the medium term as well as the context in which the annual budget speech in February will be 
presented.

The MTBPS allows government to improve the quality of long-term planning and in line with this objective, the Centre 
for Child Law analyzed the MTBPS with a child rights lens to assess the outlook of children’s rights in planning and 
budgetary processes.

This advocacy brief highlights the child rights issues we would like National Treasury and government in general  
to keep in mind when they allocate and discuss funding priorities for the 2021 budget. The brief starts by looking at 
what was stated in the 2020 MTBPS and will end with what we hope to see in the 2021 budget.

 BUDGET CUTS AND CHILDREN’S RIGHTS

Given the weak fiscal position, cuts in government spending are inevitable. In the 2020 Medium Term Budget Policy 
Statement (MTBPS) the South African government has shown what it deems worthy to save and what is worth letting 
go. The budget indicates where government’s priorities lie and which programmes politicians put their political weight 
behind to protect. Prior to announcing the MTBPS, the Minister of Finance had repeatedly stated that SAA will not be 
given another bailout. However, in the MTBPS that is exactly what SAA received- another bailout. This brief looks at 
important items from the 2020 MTBPS and highlights key action points which government needs to prioritize in order 
to take children’s rights forward in terms of budgeting.

12 FEB 
 2021

The 2020 MTBPS demonstrates just how easy it is (or has been) for Cabinet to source funding for a programme if there is 
enough political will. We saw this with the reprioritization of funds to fight the Covid-19 pandemic as well as the continued 
bail-outs for the failing national airline.

In light of the high number of South African children who are multidimesionally poor and the magnitude of problems 
surrounding children’s rights in general, we would like to advocate for increased prioritization of children’s rights issues in 
the national budget.

IMPORTANT TAKEAWAYS FROM THE 2020 MTBPS

  Cuts for the SAA bailout were made uniformly 
across national departments and provincial 
conditional grants

  R336 mil from School Infrastructure Backlogs 

  Grant R240 mil from National Health Insurance 
Grant

  R224 mil from HIV, TB, Malaria and Community 
Outreach Grant

 R8.5 bn from across national departments

ACTION POINTS

Cutting departmental and provincial budgets by a fixed percentage 
is wrong. We encourage national and provincial government 
departments to adopt a principled approach to budget cuts. 

They must show that they have:
 y Cut all wasteful, non-core or ineffective items (processes, projects, 

positions etc.) without impacting negatively on core services.
 y Improved efficiency-get rid of inefficient admin processes, 

initiatives or programmes.
 y Cut least impact spending – identify core services that can be cut 

because they have least impact on vulnerable groups, current/
future costs to government or society.

IMPORTANT TAKEAWAYS FROM THE MTBPS

  The MTBPS shows that the growth in the government 
wage bill is largely driven by salary increases and not 
an increase in the number of staff.

  Compensation spending was equivalent to 31% of 
consolidated spending in 2008/09 and has increased 
to 41% in 2019/20. 

  This squeezes spending on non-personnel items like 
infrastructure and service inputs such as medicines, 
textbooks, transfers to NPOs, etc.

ACTION POINTS

 y Government and unions need to be pushed at all levels 
to implement resolutions regarding the freeze on 
compensation increases over the next three years. 

 y The children’s rights sector must insist on a place at the 
negotiating table to ensure that children’s needs are 
considered during discussions. Evidence suggests that 
these negotiations have a direct impact on spending on 
children’s rights.

SHARE OF COMPENSATION SPENDING 
 OF CONSOLIDATED SPENDING

2008/09

31%

2019/20

41%
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 ARE CUTS TO PROVINCIAL EQUITABLE SHARE DIRECTLY  
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The amount of money available in the national budget has been constrained for a number of years and this is unlikely to 
change any time soon. In such a constrained economic climate, government is looking to invest in programmes with the 
highest returns. Children’s rights programmes compete for resources with other national and provincial priorities.

IMPORTANT TAKEAWAYS FROM THE MTBPS

ACTION POINTS

GUARD AGAINST THE FRAGMENTATION OF CURRENT TRANSFERS03

Continued fragmentation 
of a grant may lead to 

grant inefficiency which 
could in turn lead to the 

discontinuation of  
such a grant. 

Between April and 
September 2020 only 4 

schools were provided with 
sanitation facilities, even 

with the lockdown in place 
this is pitiful and even 

more alarming is that the 
target for the provision of 

sanitation facilities has  
been revised from 691  

to zero. Why?

Government is not in a 
position to immediately 

fund additional 
programmes, unless  

it makes departments  
make savings elsewhere  

in their budgets.

DBE reallocated funds 
(R28mil) from the School 
Infrastructure Backlogs 

Grants towards computers, 
teaching toolkits and  

audit costs.

 Keep children’s rights programmes on the political 
agenda so that they are seen as core, and the 
government makes additional funds available through 
reprioritisation from non-core areas.

Lobby for detailed and costed implementation plans  
to back each government programme, these should 
clearly set out choices made, actions that government 
needs to undertake and their sequencing.

 Know what is important for a successful budget bid and 
lobby specific departmental units to improve budget 
bids to Treasury for adequate programme funding.

 Strategise about how to influence key processes  
and people directly related to budget processes.

   Engage key national and provincial treasury  
officials in the Public Finance unit for the  
respective programmes.

  Engage key politicians in Parliamentary 
Portfolio & Select Committees to underscore 
the need for children’s rights to not only be 
represented but prioritized. This can be  
done by feeding empirical evidence into 
political processes.

Centre for Child Law, Faculty of Law, Law Building (Office 4-31), University of Pretoria, Lynnwood Road, Hatfield

 isabel.magaya@up.ac.za |  +27 12 420 4502 |  +27 12 420 4499 |  centreforchildlaw.co.za |  @UPChildLaw

BASIC EDUCATION: The need 
for continued investment in 
education taking into account 
the impact Covid-19 has had 
on increasing the pressure on 
school infrastructure, furniture 
& textbooks due to demands 
for social distancing.

CHILDREN WITH DISABILITIES: South 
Africa’s education, training and health  
systems need to be adequately funded 
if we want them to fully cater to children 
with disabilities’ needs.

 y A significant number of children with 
disabilities were not in school before 
the Covid-19 pandemic and we would 
like government to place children with 
disabilities on their priority list. One 
important way of doing this is to  
ensure that the Draft Guidelines for 
Resourcing an Inclusive Education System 
2018 is finalized and implemented as 
soon as possible to ensure the funding of 
inclusive education for all.

 y Government also needs to adequately 
fund support, as well as proper health 
and safety measures, for all learners with 
disabilities who will be returning to special 
schools and special school hostels, as well 
as to those who remain at home during 
the COVID-19 pandemic.

EFFICIENT SPENDING: Government  
needs to ensure that social sector 
spending is efficient; unnecessary costs 
must be contained and equity in access 
to social services must also be achieved.

INCREASED SOCIAL 
ASSISTANCE: Government 
needs to increase social 
protection measures for 
families and children to tackle 
food insecurity as well as other 
deprivations.

  KEY MESSAGE AND RECOMMENDATIONS FOR THE 2021 
BUDGET: A CHILD RIGHTS PERSPECTIVE

We are calling for National Treasury and government  
broadly, to make the 2021 national budget more  
child friendly

We note with appreciation that the visibility of children’s rights in government financing has significantly improved over 
the years. However, ongoing economic decline owing to the Covid-19 pandemic poses a great threat to key areas and 
sectors for the implementation of children’s rights.

Children are not in a position to lobby for their rights or influence the provision for their needs. Therefore, we implore 
the government to increase the overall priority given to children in the national and provincial budgets in light of the 
burdens imposed by Covid-19.

GOING FORWARD WE NEED THE 2021 BUDGET TO BE RESPONSIVE TO THE FOLLOWING ISSUES
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5.2 MAKING SUBMISSIONS ON DRAFT BILLS, POLICIES TO 
PROMOTE THE IMPLEMENTATION OF CHILDREN’S RIGHTS 
& INTERNATIONAL HUMAN RIGHTS DOCUMENTS

The Centre made submissions to the following bills and policies in order to advance children’s rights in 

a manner compliant with the Constitution and court judgments.

The Social Assistance Amendment Act, 2018 

Centre for Child Law, Children’s Institute, Children in Distress Network and Give a Child a Family

Amendments to the Social Assistance Act, as part of the solution to the foster care crisis, were a long 

time coming. In 2020, Parliament was receiving written and oral submissions on the Bill. The Centre 

made both written and oral submissions in Parliament. We welcomed the amendments set out in 

the Bill that allowed the Minister of Social Development to prescribe that an additional payment be 

linked to a social grant. The Centre believes that this will contribute to the Minister’s formulation of a 

comprehensive legal solution to the foster care crisis that has been the subject of litigation since 2011; 

namely a “top-up” to the child support grant to be provided to relatives caring for orphaned children. 

This will drastically lessen the pressure on the foster care system that is causing the crisis in the system. 

The Bill was passed by the National Assembly in June 2020 and sent to the National Council of Provinces 

for concurrence, which it gave. The Bill was then sent to the President for his signature assenting to the 

Bill becoming legislation; the President gave his assent in December 2020. We will now be commenting 

on the draft regulations prepared by the Department of Social Development to operationalise the 

newly assent Social Assistance Amendment Act 16 of 2020.
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The Domestic Violence Amendment Bill, 2020
The Centre welcomed and supported measures put in place by the Department in the Bill – introduced 

to strengthen the protection provided by the justice system to victims of domestic violence. The Centre 

made submissions to the Bill in so far as it related to children who make up a significant proportion of 

the population in South Africa that are exposed to and/or are victims of violence, including domestic 

violence. The Centre’s submissions aimed to reinforce the protection provided to children in the Bill. 

The Centre will monitor the Bill as it makes its way into Parliament and will ensure that it makes further 

submissions to the Bill when Parliament call upon such submissions.

The Sexual Offences and Related Matters Amendment Act 
Amendment Bill, 2020
The Centre welcomed and supported measures put in place by the Department in the Bill to protect 

vulnerable people and victims of sexual (and/or gender based-) violence. We acknowledged the 

important role that legislation plays in ensuring that the scourge of sexual violence in our society is 

addressed. We also acknowledged the need for the Department to articulate and formalise its stance 

against sexual (and gender based-) violence as well as the measures taken to tackle it. The Centre’s 

submissions however, highlighted the fact that in the quest to ensure that perpetrators of sexual offences 

are held to account sight should not be lost of the constitutional imperatives and considerations that 

must guide and inform the law, particularly in relation to child offenders (or offenders who were children 

at the time of the commission of the offence). The Centre’s submissions dealt with the following issues:

 y the continued relevance of the National Register for Sex Offenders, 

 y the dangers of making particulars of persons convicted of sexual offences publicly available and 

broader issues relating to the definition of the terms ‘vulnerable persons’. The Centre will monitor the 

Bill as it makes its way into Parliament and will ensure that it makes further submissions to the Bill 

when Parliament call upon such submissions.

The Children’s Amendment Bill, 2020
The proposed amendments to the Children’s Act were extensive and provided amends on, for example, 

children’s rights to privacy, the jurisdiction of children’s courts, funding of ECD programmes, the care of 

orphaned and abandoned children and other issues. The Centre made written submissions on various 

issues that it found – through its experience with working either directly with children or organisations 

that provide services to children – have impacted children’s lived realities negatively. The Centre’s 

submissions focus on how the functioning of the care and protection system can be improved. The 

Centre’s written submissions deal with, amongst other things, the following issues:

Corporal punishment – a definition that aligns with the Convention on the Rights of the 
Child; and referral of parents/caregivers to prevention and early intervention programmes.

Ensuring the protection of the identities of children who are involved in children’s courts 
hearings.
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Increasing the minimum age of marriage to 18 years old for both girls and boys.

The children’s courts power to deal with guardianship applications.

The care of orphaned or abandoned children by family members.

The Centre will be making oral submissions on the Bill to the Parliamentary Portfolio Committee on 

Social Development when called upon to do so.

The Criminal Procedure Amendment Bill, 2020
This Bill was developed by the Department of Justice and Correctional Services in compliance with a 

Constitutional Court judgment requiring it to do so to cure unconstitutional provisions in the Act. The aim 

of the Bill is to extend the prohibition of the publication of information relating to the identities of child 

victims, witnesses and offenders before and after they turn 18 years old. The Centre made submissions 

contribute to the refinement of the proposed amendments in order to enhance the protection provided, 

we submitted that the Bill should:

Make it clear that the reference to publication includes posts disseminated via social media 
platforms, and not only traditional print media.

Clarify at what point in the proceedings the protections for an accused, witness or victim 
under the age of eighteen years start to apply.

Draw a distinction in the handling of proceedings where a victim under the age of eighteen 
years and the publication of his/her information is necessary in terms of the ordinary law 
enforcement procedures to assist protecting such a child, examples of this will be where a 
child has been kidnapped or has gone missing.

Clearly indicate that a competent court may order the disclosure of the identity of an accused, 
victim or witness who has reached the age of eighteen years if it is in the public interest.

The Centre will be making written and oral submissions on the Bill to the Parliamentary Portfolio 

Committee on Justice and Correctional Services when the Committee deals with the Bill once finalised by 

the Department.
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The Customary Law Initiation Bill, 2018
The Centre welcomed the Bill in as far as it aimed to provide for the effective regulation of initiation 

schools by, amongst other arrangements, establishing oversight and coordinating structures to help 

monitor initiation schools and also ensure that such schools comply with the prescripts of the law. The 

Centre noted with the appreciation the Bill’s requirement that a child initiate must be declared mentally 

fit to undergo initiation and that no circumcision should be performed without such certification and 

the attempt to align the Bill with provisions in the Children’s Act on genital mutilation, circumcision and 

virginity testing.

The Centre further made submissions on proposed provisions that it found concerning. The submissions 

dealt with the lack of clarity on who is responsible for checking whether a person is unsuitable to work 

with children as well as who is responsible for conducting background checks. The need to protect 

child initiates who are victims of alleged abuse. Referral to section 110 of the Children’s Act which 

creates compulsory reporting obligations for people in certain professions including, but not limited 

to, traditional health practitioners and traditional leaders in cases of child abuse or neglect. The need to 

avoid delays when reporting alleged abuse to the South African Police Services for further investigations. 

Clarity on the child initiate giving consent and the prohibition of corporal punishment. The Centre will 

monitor the Bill’s progression.

The Victim Support Services Bill, 2019
This Bill arose as a result of the Department of Social Development’s decision to develop a legal framework 

that guarantees the provision of support services to victims of crime. The Centre, while supporting the 

need for such a framework, noted with concern the lack of a child centred approach in the Bill and we 

made submissions with the intention of addressing this gap. The submissions highlighted that fact 

that, although there is no hierarchy of victims, it was important to underscore children’s age-related 

vulnerabilities. Children are often both direct victims and in other instances they are exposed to violent 

crime as witnesses. Exposure to violence can lead to long-lasting physical, mental, and emotional harm, 

whether the child is a direct victim or a witness.

The Centre’s submissions drew attention to some systemic issues to be addressed in order to provide 

a comprehensive framework of rights, services and standards for victims of violent crime particularly 

children. These included the need for complementarity between the Bill and existing legislation, 

which empowers all victims of crime. The need for coherence and coordination between the systems 

where victims claim rights and support services e.g. the criminal justice system, the health system and 

the welfare system. The need for legislatively mandated inter-sectoral collaboration that will ensure 

the development of joint draft policies and implementation plans between and across departments 

responding to the needs of victims and witnesses of crime. The need to guard against media intrusion 

and protect victims from secondary victimisation. The need to include the rights of children in general 

as well as children with disabilities specifically. The need to include and specifically mention support 

services for victims who go through traditional justice systems under traditional authorities.
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The Draft Handbook for Teachers’ Rights, 
Responsibilities and Safety, 2020
The South African Council for Educators (SACE) developed this draft 

handbook for the purpose of clarifying teachers’ responsibilities and 

rights while ensuring both teachers’ and learners’ safety when they 

are faced with violence in school.

The Centre’s submissions to the draft acknowledged the handbook’s 

potential to promote the quality of teacher-learner interactions as 

a major prevention variable for school-based violence. The Centre 

supported the recognition of teachers’ responsibilities, rights 

and safety in schools and noted with appreciation the handbook 

attempts to strike a balance between teachers’ rights and their 

responsibilities and duties towards learners.

The Centre highlighted the necessity for the draft to make reference 

to the Children’s Act and the General Comment on Article 31 of 

the African Charter on the Rights and Welfare of the Child on “The 

Responsibilities of The Child, 2017” by the African Committee of 

Experts on the Rights and Welfare of the Child. The clarity on children’s 

rights and responsibilities, that these two documents would bring, 

was very important to help guard against misperceptions regarding 

learners’ rights. The handbook could provide more clarity on the 

issue of rights especially on the fact that learners having rights does 

not diminish the rights of teachers. The handbook could therefore 

address these perceptions, and deepen the understanding of 

learners’ and educators’ rights and responsibilities. The Centre also 

made submissions on the need to use the handbook to remind 

teachers that corporal punishment is prohibited in terms of the 

Schools Act; the Employment of Educators Act and the SACE Code of 

Professional Ethics. The use of corporal punishment in the classroom 

can be considered as one of the key drivers of learner on teacher 

violence, therefore the Centre proposes that recommendations 

must also include training teachers on the use of non-violent 

teaching and discipline.
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Draft General Comment No. 25: Children’s Rights in Relation to the 
Digital Environment, 2020
 The United Nations Committee on the Rights of the Child (UNCRC) developed the draft general 

comment its response to the need to provide guidance on how States parties to the Convention on 

the Rights of the Child should implement the Convention in relation to the digital environment and 

provides guidance on relevant legislative, policy and other measures to ensure full compliance with their 

obligations under the Convention and the Optional Protocols thereto in the light of the opportunities, 

risks and challenges in promoting, respecting, protecting and fulfilling all children’s rights in the digital 

environment. The Centre made comments to the draft based on the recognition that children’s lives are 

becoming increasingly digital and the Centre supported the Committee’s decision to develop a General 

Comment to achieve this goal. 

The Centre highlighted its view that given South Africa’s digital advancements, it is imperative that laws 

and regulatory frameworks start focusing more specifically on the protection of children’s digital rights. 

We also acknowledged and welcomed the Committee’s decision which recognised children’s evolving 

capacities while balancing children’s protection needs and their autonomy.

The Centre’s submissions focused on the need to encourage States to take into consideration the 

protection needs of children, who are not victims but, who may be considered perpetrators or offenders 

in the digital environment. Child offenders in this context also need support in order to help them use 

the technology responsibly and in a manner that respects other people’s rights. 

We pointed out the need for businesses to have ‘privacy policies and terms and conditions’ which are 

child friendly. The role of children in the advertising ecosystem should be expanded far beyond children 

being viewed as mere consumers to a view that sees children also as rights holders who deserve an 

internet experience that is unencumbered by manipulative practices and which also respects their right 

to privacy. Such an understanding of children within the advertising ecosystem would help ensure 

that they can use digital technology and be active participants in the 4th Industrial Revolution without 

putting their personal information at risk. 

The intersectionality between culture and online protection against ‘child pornography’ also needed to 

be acknowledged. The approach to child protection in this regard needs to be not too conventional but 

must be sufficiently agile to keep up with children’s protection needs in ways that also respects their 

cultural practice. The Centre proposed that, in cases where the data subject is a child, the child should 

be accorded the opportunity to have his/her data erased immediately unless consent is given for the 

data to be used or processed. provision that allows for a reporting duty when harmful content is shared 

online. This would help to minimize risks of revictimization.
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06 INCREASING AWARENESS  
ON CHILDREN’S RIGHTS

6.1 WORKSHOPS HOSTED BY THE CENTRE FOR CHILD LAW

Child trafficking in South Africa: Busting myths or confirming realities
On 21 August 2020, the Centre for Child Law launched a research report titled Child trafficking in South 

Africa: Exploring the myths and realities. The research forms part of the Centre’s efforts to address 

uncertainties among government departments as to their obligations, roles and responsibilities 

pertaining to vulnerable groups of children, particularly migrant children in South Africa.

The research findings revealed that the discourse on child trafficking shaped by the media, by civil 

society and some NGOs, and crucially by government does not match the realities of what is being 

experienced and encountered by children on the ground. The study does not deny the existence 

of child trafficking in South Africa or how deplorable the offence of child trafficking is, however, the 

study shows that the situation on the ground is far less clear-cut. 

The findings demonstrate that child trafficking is one piece of a much larger and complicated picture 

of irregular migration, children on the move, documentation challenges and increasing levels of 

xenophobia and restrictions of migrants’ rights. At the launch of the report, the Centre argued for 

a new approach and new conversations that provide a clearer understanding of the experiences 

and vulnerabilities of child migrants and children without documentation in South Africa based on 

rigorous research and data rather than relying on unsubstantiated claims and ‘moral panics’ that are 

detached from the lived realities of migrant populations.

The Centre’s study contributed to the body of knowledge on child trafficking in South Africa and also 

generated a lot of attention which resulted in furious debates about the extent of child trafficking in 

South Africa. 

 Link to the research report: https://bit.ly/37ozNnB

 Link to the policy brief: https://bit.ly/3o7cOnI 

https://bit.ly/37ozNnB
https://bit.ly/3o7cOnI
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6.2 WORKSHOPS, CONFERENCE AND MEETINGS ATTENDED 
As part of information sharing, advocacy and education efforts the CCL’s personnel also engaged with 

workshops, conferences and meetings hosted by other organisations and institutions.

National 

Department of Social Development, National Child Care & Protection Forum (NCCPF),  
held quarterly – Zita Hansungule and Isabel Magaya participated.

Department of Justice and Correctional Services, National Technical Intersectoral Committee 
on Child Justice, held quarterly – Zita Hansungule participated.

Legal Aid South Africa, Strategic Plan 2020–2025: Stakeholder Consultation, 21 January 2020 – 
Zita Hansungule participated.

 Miller Du Toit Conference, Presentation with the South African Law Reform Commission on the 
Family Law Discussion Paper, 11 to 13 March 2020 – Karabo Ozah presented.

Jelly Beanz, Training Course: Online Sexual Exploitation of Children, 17 March 2020 –  
Zita Hansungule presented.

 Child Welfare Roodepoort, workshop on Children’s Rights and social workers, on 21 March 
2020 – Lithalethemba Stwayi presented.

Save the Children South Africa webinar, Child Rights and Business COVID-19, 12 May 2020 – 
Isabel Magaya and Lithalethemba Stwayi participated.

Graca Machel Trust, Brainstorming session on Covid19 and human rights, 10 June 2020 – 
Isabel Magaya participated.

 Institute for Psychodynamic Child Psychotherapy (IPCP) online workshop, “Enough is Enough! 
Stop Violence against Children”, 22 August 2020 – Lithalethemba Stwayi presented.

 Scalabrini and CPLO, workshop on recent legal developments on citizenship and statelessness, 
28 August 2020 – Isabel Magaya participated.

Scalabrini and Liesl Muller, Recent developments in Citizenship + Statelessness provisions in 
South African Law, 28 August 2020 – Zita Hansungule participated.

mailto:zita.hansungule@up.ac.za


31

South African Human Rights Commission, Webinar on the impact of Covid19 on the girl child – 
creating a platform for children to engage, 31 August 2020 – Zita Hansungule presented.

 Children’s Institute-University of Cape Town, Promoting an understanding of the intersections 
between violence against women and children, 15 September to 13 October 2020 (every 
Tuesday) – Isabel Magaya participated.

Department of Justice and Correctional Services, 9th to 11th Combined Periodic Country 
Report, 2 September 2020 – Isabel Magaya participated.

 University of the Western Cape and COE: Food Security, Safety nets to curb impacts of crisis on 
vulnerable populations, 15 September 2020 – Isabel Magaya participated.

 Department of Social Development, Trafficking in persons event, 15 September 2020 –  
Isabel Magaya presented.

South African Human Rights Commission, 25th Anniversary Commemorative Event,  
21 September 2021 – Zita Hansungule participated.

 Advancing Child Rights Strategic Litigation (ACRiSL) Online Launch, 23 September 2020, 
Karabo Ozah presented and Zita Hansungule attended.

Save the Children (Pan African Advocacy Office) and Plan International African Union Liaison 
Office, The 2020 International Day of the Girl (IDG) “Free To Be Online”, 6 to 7 October 2020 – 
Isabel Magaya participated.

Jelly Beanz, Annual African Child Trauma Conference, 7 and 8 October 2020 – Isabel Magaya 
participated.

 Department of Social Development, National Children’s Rights Inter-Sectoral Coordinating 
Committee (NCRICC), 20 to 21 October 2020 – Isabel Magaya participated.

Children’s Institute-University of Cape Town, Parliamentary advocacy on the Children’s Act,  
30 October 2020 – Isabel Magaya presented and facilitated.

Centre for Human Rights-University of Pretoria, State of the African human rights system: 
Stakeholder reflections, 12 November 2020 – Isabel Magaya participated.

Centre for Human Rights-University of Pretoria, Validation meeting of the shadow reporting 
guidelines to the African Commission on Human and Peoples’ Rights, 1 October 2020 –  
Isabel Magaya participated.
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International 

Centre for Reproductive Rights, Nairobi, Kenya, Criminalisation of Adolescent Consensual 
Sexual Activity, 15 – 18 January 2020 – Karabo Ozah presented. 

Nottingham University, United Kingdom and Global Campus Collaboration Meeting, attended, 
Planning for joint project on Child Rights Strategic Litigation, 29 February to 4 March 2020 – 
Karabo Ozah participated.

African Union Campaign to end child marriages, Technical Working Group Meeting,  
14 May and 5 August 2020, Isabel Magaya participated and commented on guidance note.

CRNSA Southern Africa sub-regional CSO Forum, 25 May 2020 – Isabel Magaya participated.

Enfold India, (De)criminalization of Consensual Sexual Conduct of Adolescents: Lessons  
from The South Africa, 28 May 2020 – Karabo Ozah presented.

ACERWC-CSO Forum, 3 June 2020 – Isabel Magaya participated.

African Committee of Experts on the Rights and Welfare of the Child, 35th Ordinary Session,  
31 August to 3 September 2020. Isabel Magaya attended.

Centre of Excellence Webinar, Public safety nets to curb the impact of crisis on the vulnerable, 
15 September 2020 – Karabo Ozah presented.

Hague Expert Group on International Parentage and Surrogacy (online meeting),  
12–16 October 2020 – Karabo Ozah participated.

International Bar Association Webinar on Inter-country Adoption, 6 November 2020 –  
Karabo Ozah presented.

Ministry of National Security & The Bahamas Bar Council, Human Trafficking in the Caribbean, 
19 November 2020 – Karabo Ozah and Isabel Magaya presented.

 International Commission of Jurists Forum on Indigenous, Traditional and Customary  
Justice Systems, 2 to 3 December 2020 – Karabo Ozah participated.

 Leiden University Guest lecture, 7 December 2020 – Karabo Ozah presented on Surrogacy.
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07 ACADEMIC OUTPUTS

Taught undergraduate courses, supervised post-graduate students and encouraged research
The Centre is part of an academic institution and as such is obliged to fulfil academic related functions. As 

far as possible, the Centre aims to fulfil its duties to further address and secure resolution of its strategic 

focus areas. In 2020, Karabo Ozah, Isabel Magaya and Zita Hansungule each presented lectures in the Child 

Law LLM course. Centre staff members also presented lectures in the undergraduate Child Law elective 

offered to 4th year law students. Karabo Ozah and Zita Hansugule also taught Social Welfare Law 110 to 

undergraduate social work students. The staff members supervised undergraduate and postgraduate 

students’ dissertations and theses related to child law and children’s rights.

Course on Children’s Rights in Africa
In November 2020, the Centre together with the Centre for Human Rights (University of Pretoria) and the 

Dullah Omar Institute (University of the Western Cape) hosted the annual Course on Children’s Rights in 

Africa to build the technical capacity of diverse professionals working for and with children across the 

African continent. The course equipped participants with the necessary knowledge and practical skills to 

enable them to meaningfully contribute to the realisation of children’s rights in Africa.

The primary goal of the course is to provide participants with theoretical and practical knowledge in the 

area of children’s rights, and to equip them with skills for promoting and monitoring the implementation of 

the rights and welfare of children. The course shines a spotlight on the African context, and contextualises 

the universal children’s rights discourse to the region.

Publications

  The Centre’s Lithalethemba Stwayi and Advocate Morgan R Courtenay updated the chapter on 

“adoptions” in the Commentary on the Children’s Act.

  Ms Karabo Ozah and Ms Zita Hansungule contributed to efforts to update the textbook by Oxford 

South Africa on Family Law. The book will be published in 2021.

  Ms Isabel Magaya together with Dr. Rebecca Walker and Dr Stanford Mahati developed the Centre’s 

research report and policy brief titled Child Trafficking In South Africa: Exploring The Myths And Realities.

http://centreforchildlaw.co.za/wp-content/uploads/2020/08/WEB-CFCL-Child_Trafficking-Report.pdf
http://centreforchildlaw.co.za/wp-content/uploads/2020/08/WEB-CFCL-Child_Trafficking-Report.pdf
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08 COLLABORATIONS WITH  
INTERNATIONAL PARTNERS

The Centre, in 2020, began working with international partners on 

research focusing firstly on ways that The Centre, in 2020, began 

working with international partners on research focusing firstly on 

ways that strategic litigation has been used to advance children’s rights 

and secondly, research to assist in the development of an independent 

oversight mechanism of secure care centres.

8.1 ADVANCING CHILD RIGHTS 
STRATEGIC LITIGATION

The Centre has partnered with the University of Nottingham Human 

Rights Law Centre, the Human Rights Institute at the University of 

Deusto, the Global Campus of Human Rights, European Center for 

Constitutional and Human Rights, Child Rights International Network 

and Impact Law for Social Justice on the ACRiSL research project. 

ACRiSL (Advancing Child Rights Strategic Litigation) is a three-

year global research collaboration bringing together partners from 

advocacy and academia to work on child rights strategic litigation. This 

project is exploring the ways that strategic litigation has been used 

to advance children’s rights. The anticipated outcomes include the 

development of a child-friendly model of strategic litigation that itself 

respects children’s rights, child-friendly material to educate children 

about strategic litigation, journal articles. The funding also supports the 

initiation of new child rights strategic litigation cases and supporting 

other strategic litigators in their work. 
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8.2 INDEPENDENT OVERSIGHT OF 
SECURE CARE CENTRES

The Centre has, through the support and funding of the Global Campus 

of Human Rights and the Right to Livelihood Foundation, initiated a 

2-year follow up study to the United Nations Global Study on Children 

Deprived of their Liberty. The follow up study is an opportunity to 

reinforce the rights of children in secure care as provided for in the 

Optional Protocol to the Convention Against Torture (OPCAT). South 

Africa ratified OPCAT, in 2019, and then established an independent 

oversight mechanism for all persons deprived of their liberty, namely 

the National Preventive Mechanism (NPM) as required by the protocol. 

The NPM is housed in the South African Human Rights Commission 

(SAHRC). The Centre has partnered with the NPM in the SAHRC to carry 

out the follow up study.

These are mainly children deprived of their liberty due having been 
found guilty of criminal offences and it is therefore critical to ensure 
that they are receiving the necessary rehabilitative programmes and 
care in the secure care centres.

The main aim of the study is to create a model for a mechanism for 

independent oversight, to be utilised by the NPM, to reinforce the 

rights of children in secure care in South Africa. These are mainly 

children deprived of their liberty due having been found guilty of 

criminal offences and it is therefore critical to ensure that they are 

receiving the necessary rehabilitative programmes and care in the 

secure care centres. This will include undertaking a base-line study 

through visits to the secure care centres and interviews with children 

and with staff, to inform the independent oversight mechanism. The 

intended outcomes of the study is the development of a model of an 

independent oversight mechanism to reinforce the rights of children in 

secure care as well as a plan for the management and care of children 

in secure care in situations of disaster/emergency (such as COVID19), 

to be built into the oversight mechanism.
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09 FUNDING

The Centre expresses its gratitude to the following donors that generously funded our work in 2020: the 

Claude Leon Foundation, the Constitutionalism Fund, the ELMA Foundation, Legal Aid South Africa, the 

Open Society Foundation and the Sigrid Rausing Trust. 

Total income for the year 2020 from donors:

FUNDER’S NAME AMOUNT RECEIVED

The Elma Foundation R1,200,000

Sigrid Rausing Trust R1,027,704

Constitutionalism Fund R1,000,000

Open Society Foundation R850,000

Claude Leon Foundation R1,000,000

Rights to Livelihood Foundation R425,767

University of Pretoria R31,100

TOTAL R5,534,571

NOTE OF THANKS
The Centre for Child Law sincerely thanks all the advocates, attorneys and consultants for their valuable 

contribution to the Centre’s work during 2020.
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