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1. DIRECTOR’S MESSAGE
Walking in your own shoes

At the end of 2018 the Centre for Child
Law turned 20 years old and this was a
seminal moment as it also marked the
handover of the directorship to me by my
predecessor and mentor Prof Ann Skelton.
2019 dawned with high expectations
and a lot of responsibility to carry forward
the legacy of the Centre for Child Law. As
the task of continuing to promote and
Mrs. Karabo Ozah
protect children and their rights required
us to be resolute, there was no time for
self-doubt. In the midst of whispers that “she had too big shoes to fill”, I was comforted by the fact that I had
years of mentorship from one of the best child rights defenders in the world. I also remembered how, close to
my taking over the directorship, when people would say that “I had too big shoes to fill” in my presence, she
would laugh and say we wear such different types of shoes so “Karabo will not be filling my shoes, she will be
strutting her stilettos”.
As daunting and challenging as the year was, it was full of great rewards for the Centre for Child Law’s young and
vibrant staff who always give their work their best. We argued as amicus curiae in three Constitutional Court
matters, we also received the judgment in the important corporal punishment case from the Constitutional
Court and we continued to litigate in the lower courts, researched and advocated for positive change in laws
and policies that pertain to children. We also hosted our 10th Annual Child Law Moot Court which we opened
up to the universities in the SADC region and in this way did our bit to promote child law and children’s rights
as fields of study and work to the next generation of child rights advocates.
As I reflect on my first year as the Director, I am grateful that the Centre did not miss a step and continues to
pride itself in being there to serve the children of and child rights organisations in South Africa. I am grateful
for the support we receive from our donors, the advisory board and the University of Pretoria. I look forward to
serving the Centre with pride and furthering the legacy while adapting to new challenges and the changing
needs of the children of our country.
Mrs. Karabo Ozah
Director: Centre for Child Law
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2. CENTRE FOR CHILD LAW TEAM IN 2019
Personnel
DIRECTOR

Mrs. Karabo Ozah

ADMINISTRATOR

Pontso Phahlane

LITIGATION TEAM

Anjuli Maistry
Senior Attorney

Lithalethemba Stwayi
Attorney

Alexandra Klonarides
Attorney

Hlalisa Mgidlana
Candidate Attorney

Morgan Courtenay
Part-time inhouse counsel

RESEARCH, MONITORING AND EVALUATION

Zita Hansungule

Isabel Magaya
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Advisory Board
The Centre’s advisory board is comprised of members representing the broader community and ex-officio
members from the University of Pretoria. The advisory board is representative of the need to ensure
diversity and variety of expertise in the area of child law and human rights. This is done through deliberate
appointments of more young, black and female academics, lawyers as well as social workers.

Members Representing the Broader Community
NAME

OCCUPATION

APPOINTED

Advocate Dikeledi Chabedi

Advocate of the Pretoria Bar

01 January 2017

Dr Maria Mabetoa

Social Worker

01 January 2019

Ms Buyi Yeni

Social Worker

01 January 2016

Ms Kaajal Ramjathan-Keogh

Director: Southern Africa Litigation Centre

01 January 2019

Prof Serges Djoyou-Kamga

Associate Professor: Thabo Mbeki African Leadership Institute

01 January 2019

Ex Officio Members from the University of Pretoria
NAME

OCCUPATION

APPOINTED

Prof Elsabe Schoeman

Dean: Faculty of Law, University of Pretoria

11 November 2019

Prof Steve Cornelius

Head of Department: Department of Private Law, University of Pretoria

01 October 2015

Prof Trynie Boezaart

Professor: Department of Private Law, University of Pretoria

01 January 2016

Dr Melanie Murcott

Doctor: Department of Public Law, University of Pretoria

01 January 2018

Dr Maria Mabetoa & Ms Buyi Yeni
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3. T HE CENTRE FOR CHILD LAW’S HOLISTIC
APPROACH TO SOCIAL CHANGE

The Centre for Child Law’s Theory of Change

The CCL’s overall purpose is to develop child law through litigation, law reform, policy development and public
advocacy for the promotion and protection of children’s rights.
Central to the CCL’s work is the use of the constitutional framework for effective public interest litigation to
advance the rights of children and capacitation of children’s rights organisations to use the law to promote and
protect children’s rights, now and going forward.
The CCL uses its 5-year (2015 to 2019) strategic plan and theory of change to guide its activities aimed at bringing
about systemic change. The following thematic areas have been the focus of CCL’s strategic plan: the right to
education; access to social assistance; the protection of the rights of migrant children; access to appropriate care
and protection; access to justice for child offenders; access to birth registration and the protection and promotion
of the children with disabilities. Although these are the key thematic areas, the CCL retains the capacity and
flexibility to be involved in ‘vanguard’ cases that arise in the children’s rights field, regardless of whether they fit
perfectly within the chosen themes and therefore adapting to current needs of children.

CHILD LAW MATTERS 2019
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4. STRATEGIC LITIGATION
4.1. Care and Protection
Ending corporal punishment in the home: Litigating for the abolition of the common law
defence of reasonable chastisement

Ms Lithalethemba Stwayi, Mr Wessel Van Den Berg,
Dr Sonia Vohito, Prof Shanaaz Mathews, Ms Isabel Magaya

Ms Lithalethemba Stwayi, Prof Shanaaz Mathews,
Ms Isabel Magaya, Mr Wessel Van Den Berg

Ms Lithalethemba Stwayi &
Advocate Morgan Courtenay

On 18 September 2019, the Constitutional Court confirmed a 2017 decision by the South
Gauteng High Court which had found the common law defence of “reasonable or moderate
chastisement” to be inconsistent with the Constitution. Parents were allowed, in terms of the
common law, to use reasonable and moderate chastisement (corporal punishment) in child
rearing and if the parent was charged with assault, he/she could raise the defense of reasonable
chastisement to the charge of assault.
Justice Mogoeng held that:
“[Any] form of violence, including reasonable and moderate chastisement, has always constituted
a criminal act known as assault. The effect of relying on this common law defence was to exempt
parents from prosecution or conviction. Identical conduct by a person other than a parent on the
same child would otherwise constitute indefensible assault.”
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Freedom of Religion South Africa (FORSA) were the applicants in the Constitutional Court and they argued
that they were neither for, nor against, physical chastisement. The applicants contended that:
 It was the right of parents to decide for themselves, in accordance with their moral or scriptural
convictions, what is in the best interest of their children;
 FORSA was against any form of physical violence or abuse of children and fully supported the
prosecution of, and enforcement of existing laws, against child abuse;
 The Applicants submitted that there was no evidence placed before the Court a quo, that the common
law defence contributes in any way to child abuse in South Africa;
 And that, positive parenting does very little to curb misbehavior, let alone rebelliousness in children. In
the applicant’s view positive parenting was completely out of step with, and did not prepare children,
for the (harsh) reality that in life, there are negative (and in many instances, punitive) consequences
for non-compliant (i.e. wrongful and/or illegal) behavior;
 Banning physical correction, in the Applicant’s view, would turn loving parents into criminals with a
life-long record for child abuse (of their own children).
The first and second respondents were, the Minister of Justice and Constitutional Development and the Minister
of Social Development. It was argued on the Ministers’ behalf that the reasonable chastisement defense failed
to protect and promote numerous rights of the child under the Constitution, especially the best interests of
the child under section 28(2). It was also argued that any chastisement involved a measure of violence against
the bodily integrity of the child and may constitute abuse. Based on the arguments above it was argued that
reasonable chastisement could not be part of South African law.
The Centre for Child Law represented the fifth to seventh respondents:
zzThe Quaker Peace Centre,
zzThe Children’s Institute and
zzSonke Gender Justice.
The CCL on behalf of its clients argued that the defence of reasonable chastisement did not have a place in
South Africa’s constitutional democracy as it violated and undermined children’s rights to equality, dignity
and freedom from all forms of violence. The CCL submitted,
zzThat discipline of children is necessary and the best way to do it is by promoting positive parenting and
introducing disciplinary approaches that are beneficial to both parents and children as well as their
relationship.
We take a relational approach, in which parent/child relationships are enhanced through more
talking, explaining, encouraging, expressing disapproval, setting boundaries, being consistent and
leading by example – these features are the essence of positive parenting.

zzFurthermore,

instead of a criminal justice response for parents who fail to adhere to the law, the Centre
argued for an approach which promoted prevention and early intervention in terms of existing provisions
in the Children’s Act.
The Children’s Act empowers children’s courts to instruct parents to attend prevention and early
intervention programmes which include programmes on parenting skills, including the promotion
of positive, non-violent forms of discipline.

CHILD LAW MATTERS 2019
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The Constitutional Court declared that the common law defence of reasonable and moderate parental
chastisement was inconsistent with the provisions of sections 10 and 12(1)(c) of the Constitution. According
to the Court there was no justification for its continued existence since the defence not only limited the
rights in sections 10 (dignity) and 12 (freedom and security of the person) of the Constitution but it also
violated them unjustifiably.
The Court’s approach to parents’ entitlement to chastise their child was guided by the best interests of the
child in respect of protection from potential abuse. In this case the best interests of the child would be to
discipline “without causing harm or unduly undermining the fundamental rights of the child” according
to Justice Mogoeng. The Court further held that “Section 28(2) of the Constitution provides that “[a] child’s
best interests are of paramount importance in every matter concerning the child. Children are, after all,
most vulnerable. Some of them are so young that they are incapable of lodging a complaint about abusive
or potentially injurious treatment or punishment, however well-intentioned it might have been.”
The Court also found, in line with our clients’ arguments, that reasonable chastisement was neither
necessary nor justifiable in light of the fact that there are non-violent methods for disciplining children
such as “positive parenting”. The judgment also reinforced submissions by the Children’s Institute, Quaker
Peace Centre, and Sonke Gender Justice which underscored the high levels of violence against children
and the link between corporal punishment and other forms of violence in South Africa.
The argument which won the day and convinced the Court that the defence could no longer be a part of
South African law was based on section 12(1)(c) of the Constitution which protects everyone, including
children, from all forms of violence from both public and private sources. According to Justice Mogoeng,
“parental chastisement of a child, however moderate or reasonable meets the threshold requirement of
violence proscribed by this constitutional provision and, therefore, limits the right in section 12(1)(c).”
Consequently, the defence could no longer form a part of South African law. The implications of removing
the reasonable chastisement defence and banning parental corporal punishment in the home is that
criminal provisions against assault which are applicable to adults now apply equally to children.
In light of the removal of the defence and the possibility of parents getting arrested for assault, the Court
held that
A proliferation of assault cases against parents is a reasonably foreseeable possibility.
Parliament would, hopefully, allow itself to be guided by extensive consultations, research and
debates before it pronounces finally on an appropriate regulatory framework. That approach
would enable it to benefit not just from lobby groups, but also from parents and possibly
children themselves whose interests are at stake.
The Centre together with its clients are pleased with this unanimous decision by the Constitutional Court. The
ruling lays a good foundation for reducing and eventually ending violence against children. Furthermore, the
ruling affirms that children are individual rights-holders who have the right to grow up free from violence.
Corporal punishment violates children’s rights to equal protection under the law, human dignity and
physical integrity, health, freedom and security of the person as well as children’s right to be protected from
maltreatment and abuse.
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Going forward, the Centre together with its CSO partners will be advocating for sustained public education
and the popularization of positive parenting and positive disciplining methods which already exist in the
Children’s Act. These advocacy efforts will be specifically targeted at identifying and addressing structural
issues, social norms, attitudes and mindsets that could hamper progress towards the removal of the special
defence. The objective is to ensure that children are protected from all forms of violence in the home.
Furthermore, the advocacy will also work towards identifying opportunities for progress in ending the use of
corporal punishment in child rearing.

4.2. Children in the Criminal Justice System
Advancing the law to protect the identities of child victims, witnesses and offenders before
and after they turn 18 years
A 5-year strategic litigation effort, by the CCL and its partners, to safeguard the wellbeing, privacy and dignity
of child victims, witnesses and offenders culminated in a Constitutional Court victory in December 2019. On
4 December 2019, the Constitutional Court found that section 154(3) of the Criminal Procedure Act (CPA) is
unconstitutional because it does not protect the identities of child victims of crime as well as witnesses and
child offenders. It ruled that the Act should contain this much-needed protection for child victims, witnesses
and offenders. The Court also held that the protection does not automatically fall away when the children
turn 18 years. The Court acknowledged the long-lasting impact that stories told the wrong way have on
children’s lived experiences:
Stories matter. Many stories matter. Stories have been used to dispossess and to malign. But
stories can also be used to empower, and to humanise. Stories can break the dignity of people.
But stories can also repair that broken dignity. This case is about real-life stories, in particular,
about children. It is about the way in which these are told, who decides when this should be
done, and the numerous effects of storytelling.

Introduction to the Constitutional Court judgment

CHILD LAW MATTERS 2019
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Centre for Child Law in the Constitutional Court

Mrs Karabo Ozah & Advocate Steven Budlender, SC

This case started with a story that, if told without fully considering the impact on the child victim, would have
potentially shattering long-term consequences. In 2014, Zephany Nurse discovered, at the age of 17 years and
9 months old, that she had been kidnapped as a baby. She noticed that the media said they would reveal her ‘true’
identity when she turned 18 years. Zephany did not want to have her identity revealed and she turned to the
CCL for assistance. An urgent High Court application resulted in an order, granted in April 2015, which protected
her identity. This order was followed by a case brought by the CCL, on behalf of Zephany Nurse, Childline, NICRO
and Media Monitoring Africa, in which we asked for section 154(3) of the CPA to be declared unconstitutional.
Section 154(3) only protected the identities of child witnesses and offenders. This was interpreted to not include
victims who were not witnesses and that the protection ended when a child turned 18 years.
The case was argued in the High Court and the Supreme Court of Appeal (SCA). The SCA found that the CPA is
constitutionally invalid to the extent that it does not protect the anonymity of children as victims of crimes. The
SCA held that Parliament must remedy the constitutional invalidity within 24 months. The CCL appealed the
part of the SCA judgment that found that the protection cannot be extended to after child victims, witnesses
and offenders turn 18 years.
The CCL argued before the Constitutional Court in September 2019 that, in order to facilitate rehabilitation and
minimize re-victimisation, a child’s protection from public identification should not stop when the child turns
18 years. The position of the CCL was that the default position should be the protection of the identities of child
victims, witnesses and offenders – before and after they turn 18 years – and that where the media deems it
in the public interest to publish the identity of the person involved, they should approach a court for an order
allowing such publication.
The media respondents opposed the applications. The media asserted that the two extensions of section 154(3)
were constitutionally impermissible, as they were in conflict with the rights to freedom of expression and the
principle of open justice. They also argued that the statutory exceptions to the open justice principle sufficiently
provide identity protection to children on a case-by-case basis; extending section 154(3) would breach the
separation of powers principle and in turn contravene the will of the legislature to draw a line between child and
adult offenders.
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The Constitutional Court handed down its judgment on 4 December 2019. It held the following:
zzSection 154(3) of the Criminal Procedure Act is unconstitutional because it does not protect the
identities of child victims of crime and ruled that the Act should contain this much-needed protection
for child victims.
Child victims are vulnerable to harm if they are publicly identified – section 154(3) in particular
seeks to protect children from this harm. Those that have fallen victims to crime are no less
deserving than those who have witnessed crime or those who are in conflict with the law. It
cannot be said that it is in the best interests of a child, for a child who is the victim of a crime to
suffer the harms outlined above. Publicity around child victimisation and the harms associated
with it do not accord with section 28(2) of the Constitution.
zzSection

154(3) of the Criminal Procedure Act is invalid because it does not extend the protection of
identities that children receive to after they turn 18 years.

On the issue of ongoing protection, the Court made it clear that the default position of ongoing protection
neither disregards the principle of open justice nor prevents the media from accurately reporting on a matter.
Ongoing protection does not weaken the public’s right to be informed, nor does it reduce the media’s right to
report. The public will still be informed and in a position to evaluate whether justice is properly administered.
The stories can still be told, the public will remain informed. The identity of the child participant
is not essential for advancing freedom of expression and open justice.
The Constitutional Court’s finding also means that once a child turns 18 years they may consent to the
publication of their identity. When consent is not granted then permission may be sought from a court.
The Court has given Parliament 24 months to remedy the problem and has in the meantime ordered an
insertion of words into the section that provides the necessary protection. Firstly, the insertion makes it clear
that the identities of victims under 18 years are protected. Secondly, the insertion ensures that the identities
of child victims, witnesses and offenders are protected even when they turn 18 years.
The judgment is a strong endorsement of children’s rights and the need to protect their wellbeing through
different stages of their lives. The CCL believes that the judgment acknowledges the need for children to fully
benefit from having their identities protected when they are under 18 years and after they turn 18 years of
age in order to prevent significant and life-long harms. The CCL will now focus its efforts on engaging with
Parliament on the necessary amendments to be made to the Criminal Procedure Act in order to remedy the
constitutional defects in section 154(3).
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Centre for Child Law argues against the criminalisation of children ‘smoking cannabis’
In March 2019 the CCL was invited by the High Court, Johannesburg, to be a ‘friend of the court’ in a matter
dealing with the question of whether children who are found to have been in possession and/or used
cannabis – and contravening section 4(b) of the Drugs and Drug Trafficking Act 140 of 1992 – should be
criminally prosecuted.
This case began when a number of children had been arrested and brought before the Child Justice Court
in Krugersdorp following each of them testing positive for cannabis. In each matter, the child was diverted
and in each matter the child, for reasons unknown, failed to comply with the terms of the diversion order.
The children were then ordered to undergo a compulsory residential diversion programme at the Mogale
Leseding Child and Youth Care for an unspecified period – essentially a deprivation of their liberty. Their
matters were taken on automatic review to the High Court.
A question that came up, in the High Court, was whether a criminal justice response to the use and/or
possession of cannabis by children was the most appropriate response in light of the decriminalization of
personal use in the Prince case. The CCL takes the position that a criminal justice response is inappropriate
and that a more appropriate response would be to deal with the child either under the Children’s Act 38
of 2005 or the Prevention of and Treatment for Substance Abuse Act 70 of 2008. Emphasis should rather
be placed on treating children for drug dependency rather than criminalising, incarcerating and punishing
them, especially when adults in the same position are treated differently, more leniently. The aim of this
approach is to avoid children being exposed to the brutalising effect of the criminal justice system.
The Minister of Justice and Correctional Services, in written submissions to the court, confirmed that there
is undisputable evidence that arresting children for the use of cannabis has a negative effect on them in the
present and throughout their lives. The Minister is of the view that the best interest of the child principle
requires that a child-orientated approach should be followed to deal with drug abuse by children as set out in
the Children’s Act and the Prevention of and Treatment for Substance Abuse Act. The High Court directed the
Departments of Social Development, Education, Health as well as the South African Police Service to make
submissions on their respective positions. The matter will be heard during the first half of 2020.
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4.3. Education
Affirming the right of undocumented children to access basic education

Consulting with clients in Aliwal North

Consulting with clients in Aliwal North

Advocate Nick Ferreira, Advocate Ingrid
Cloete, Advocate Mfundo Salukazana,
Ms Cecile van Wyk, Advocate Sarah
Sephton, Ms Anjuli Maistry

In order to address the exclusion of undocumented learners from public school, the CCL entered a landmark
case as an institutional client and was represented by the Legal Resources Centre. The case was, heard in
the Makhanda High Court in September 2019, against the Department of Basic Education (DBE) and the
Department of Home Affairs (DHA). The CCL, together with the governing body of the Phakamisa High School
and 37 learners sought relief to ensure undocumented learners were allowed to attend schools funded by the
Department of Basic Education regardless of whether they had identity documentation or not.
The application came after a 2016 circular issued by the Eastern Cape Department of Education to schools
provided that funding for learner support materials – such as textbooks and desks – and the allocation of
teachers and funding for the school nutrition programme, would only be provided based on the number of
learners who have either a valid identity document, passport number or asylum permit number. This led to
some schools expelling undocumented learners or not admitting them.
Immediate relief for undocumented children who were out of school: The papers were filed in 2017 and
the case was heard in September 2019. However, while litigation for the systemic long-term relief was on
going, the CCL successfully advanced the rights of 37 undocumented children to education, in Aliwal North,
by obtaining an order from the Constitutional Court directing the Department of Basic Education (DBE) to
unconditionally admit and enroll the 37 learners in school for the 2019 academic year.
The application for the 37 undocumented learners was launched in the Makhanda High Court and the CCL
argued that some of the children be allowed to go back to school while those who had never been to school
be admitted during the 2019 academic year. The Department of Basic Education opposed the application
and on 10 December 2018, the High Court dismissed the application. In January 2019, the CCL successfully
appealed the High Court decision on behalf of the 37 children, to the Constitutional Court. The CCL obtained
a settlement agreement which was made an order of court, stating that the children should have access to
education in public schools. With this case, the CCL managed to bring much needed immediate relief to this
particular group of children while the broader systemic problems were being constitutionally challenged
pending further litigation instituted in the High Court.
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Systemic relief: In 2019, the CCL and its partners successfully challenged the provisions of the Immigration
Act and the National Schools Admissions Policy in so far as they required the provision of identity documents
from parents and children as a precondition to access public schools. Section 15 of the School Admissions
Policy, required South African learners to provide their birth certificate as a precondition to being admitted or
remaining in school. Furthermore, section 21 of the Admissions Policy together with sections 39 and 44 of the
Immigration Act required that a foreign learner provide their birth certificate and proof of their residency in
South Africa (passport, refugee permit etc.) as a precondition to access school. The sections in the Immigration
Act also made it a criminal offense to provide tuition to “illegal immigrants”.
The justification by the Department of Basic Education, for having such a requirement was based
on the need to improve administration within the department as well as to manage and ameliorate
challenges associated with the control of immigration.

As a result of the above-mentioned legal provisions and policy, many children in South Africa, both nationals
and non-nationals, were prevented from accessing their right to basic education because they did not have
identity documents.
The reality is that many South African children are unable to obtain birth certificates as a result of practical
challenges at the Department of Home Affairs associated with registering births in terms of the Births &
Deaths Registration Act. In addition, foreign children, also have problems obtaining documents for similar
reasons, while others struggle as a result of their parents’ irregular status in the country.
The CCL’s arguments included:
relying on the constitutional right to basic education (s.29 (1) (a) read together with the best
interests of the child (s.28 (2)) to argue that the Constitution accords “everyone” a basic right to education,
a right not subject to a condition that they provide identification documents.
zzSecondly, the CCL argued that the decision to exclude undocumented learners violated children’s best
interests s.28(2) of the Constitution.
zzThirdly, the CCL argued that the decision to exclude undocumented learners was discriminatory and thus
violated the right to equality as well as the dignity of undocumented learners.
zzFirstly,

The High Court handed down judgment on 12 December 2019 in which it declared the Admission Policy for
Ordinary Public Schools unconstitutional to the extent that it prevents undocumented children, both South
African and non-national children, from attending school and accessing an education. The Court found that
the Department of Basic Education acted unconstitutionally “in not permitting children to continue receiving
education in public schools purely by reason of the fact that they lack identification documents.” It called
on government duty bearers concerned to “conduct themselves within the bounds of their constitutional
obligation to provide access to the right to basic education.”

16
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The High Court order, in no uncertain terms, prevents the removal or exclusion from public schools of children
by reason of the fact that they do not have identity document numbers, permits or passports, or have not
produced any identification documents. The CCL will continue to monitor and lobby for the implementation
of this court order so as to ensure that undocumented children’s right to education is not violated further.

“International law makes it plain that children, including those with irregular status, are bearers of
the right to education.” Para 91

Safeguarding the right of children to have their best interests considered by independent
schools when such schools implement exclusion measures
On 16 May 2019, the Constitutional Court heard a matter concerning the protection of the rights of children
in independent schools. The CCL was amicus curiae in the matter where two learners had been excluded from
an independent school due to the ill-mannered behaviour of their parents. This expulsion happened without
proper consideration of the rights and best interests of the children. The CCL’s substantial arguments before the
court were on the appropriate interpretation of section 28(2) of the Constitution in disputes involving private
institutions especially when children’s rights are implicated and in conflict with a contractual provision. The
school argued that in considering the best interests of the child, the principal privately decided that the best
interests of the rest of the learners at the school outweighed those of the two learners who faced expulsion. The
CCL argued that,
zzSection 28(2) of the Constitution as well the UN General Comment No. 14 (2013) on the right of the child
to have his or her best interests taken as a primary consideration affords children a procedural right to a
fair process or hearing,
zzWe also argued that as a provider of basic education the school has an obligation not to infringe children’s
right to education.
We await the judgment of the Court, which we hope will affirm the importance of independent schools
protecting children’s constitutionally entrenched right to basic education and the obligations that come with it.

Promoting the right to education by preventing the attachment of property of a public school
for civil debt of school governing bodies
On 9 October 2019, the Constitutional Court handed down judgment in a matter concerning the attachment of
public-school assets. The case involved a father who successfully challenged the admission policy of a school. The
High Court in Kwa-Zulu Natal declined to find that the policy was unlawful. It, however, found that the decision
not to re-admit the child to be unlawful and the father won the case with costs. Following failed attempts to
recover the costs from the school, the father obtained a warrant of execution to enable the sheriff to attach the
assets of the school. The father then challenged the constitutional validity of section 58A (4) of the South African
Schools Act of 1996 (SASA), which prohibits the attachment of school property as a result of any legal action
taken against a school.
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17

The CCL entered the matter as amicus curiae and argued that the absolute prohibition against the attachment
of assets of a public school is both reasonable and justifiable in an open and democratic society that is based
on human dignity, equality and freedom as it protects the resources that enhance education for all children.
The Constitutional Court largely agreed with the CCL’s submissions and held that the purpose of the limitation
brought by the prohibition in section 58A (4) of SASA is to avoid any adverse effects that could be caused by the
attachment of school assets, thereby protecting the right to basic education and ensuring that the children’s
best interests are afforded paramount importance. Insofar as the costs for the applicant are concerned, the Court
held that the school’s governing body has the mandate to settle this bill. The Court ordered that the school must
satisfy the cost order within 3 months and that the members of the school’s governing body must, individually
and collectively, immediately take all steps that are necessary to ensure that the payment takes place.

According to the court:
“… a significant number of South African public schools operate under conditions of extreme
deprivation. [Therefore] if what meagre resources they have were to be liable to be attached
to satisfy judgment debts, untold misery would be visited upon the already disadvantaged
school children.”

4.4. Social Assistance
Creating greater access to poverty alleviation social assistance programmes through
promoting the provision of social assistance to children in kinship care
On 26 November 2019, the High Court in Pretoria granted an order to keep thousands of foster care orders
from lapsing and in turn avoiding thousands of children from losing foster care grants. Approximately 30 000
foster care orders were at the brink of lapsing on 28 November 2019 and a further 105 000 in 2020. The court
order gave the Minister of Social Development 12 months to develop a comprehensive legal solution that
will ensure that the burden on the foster care system is lessened so as to free up resources (social workers
and children’s courts) to deal with other care and protection matters. It also placed stringent reporting
requirements on the Minister – who needs to report to the Court and the Centre for Child Law on progress
made in implementing the court order every 3-months.
Although the order was eventually agreed upon by the parties, the CCL had opposed the part of the
Department’s court application that purported to deal with what the proposed comprehensive legal solution
will be. The CCL argued that the solution provided in the Department’s court papers will not fix the crisis
in the foster care system. In its court papers, the CCL pointed out that the challenges relating to the foster
care system have been ongoing for almost a decade. While aspects of the comprehensive legal solution, as
purported to be set out in the Children’s Amendment Bill 2018, are on the horizon, the main ingredient is
missing. This missing ingredient is amendments that divert orphaned children being cared for by relatives
away from the foster care system to an increased child support grant. The next stage of advocacy in this
regard is to convince Parliament, through written and oral submissions to the Children’s Amendment Bill, and
a Bill that aims to amend the Social Assistance Act, that the best solution is to provide children in the care of
relatives with a top-up to the child support grant without the need for a court order.
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The CCL has already made written submissions to the Social Assistance Bill supporting proposed amendments
that will grant the Minister the power to prescribe that additional payment be linked to a social grant. This in
essence gives the Minister the ability to include a top-up to the child support grant.

4.5. Birth Registration
Promoting improvements to the legal framework for birth registration: Enabling unmarried
fathers to register child’s birth
The CCL and the Legal Resources Centre (LRC) achieved partial success in a case in the Makhanda High
Court to effect changes to the birth registration law in order to align it with the Constitution. We argued for
amendments to the Births and Deaths Registration Act and Regulations in order to ensure that unmarried
fathers are able to register the births of the children that they care for where mothers are unable or unwilling to
do so. Judgment was received on 9 July 2018 and the judge declared the offending regulation, Regulation 12,
unconstitutional thus allowing unmarried fathers to register the births of their children without the mothers.
We also challenged section 10 of the same Act from which regulation 12 derives its authority. Section 10,
which states that children born to unmarried parents can only be registered under the mother’s surname was
not declared unconstitutional. The court did not see the interrelatedness of the two provisions. This provision
is actually an impediment to unmarried fathers who attempt to register the births of their children and do not
know where the mother of the child is or the mother is not involved in the child’s life, and want the children
to be registered in their own surnames.
The CCL and LRC applied for leave to appeal the judgement to the full bench of the Makhanda High Court.
The aim of the litigation is to ensure that children are not exposed to the risk of being stateless as well as
being denied access to social services. Leave to appeal was granted in December 2018 and we unfortunately
had to wait the whole of 2019 to be allocated a date for the hearing of the appeal. Therefore 2019 was spent
putting appeal together – writing up heads of argument, putting record together. The appeal will be heard
on 2nd March 2020 and in the meantime, the CCL has been assisting individual fathers and their children to
register births.
We argued for amendments to the Births and Deaths Registration Act and Regulations in order
to ensure that unmarried fathers are able to register the births of the children that they care for
where mothers are unable or unwilling to do so. Judgment was received on 9 July 2018 and the
judge declared the offending regulation, Regulation 12, unconstitutional thus allowing unmarried
fathers to register the births of their children without the mothers.
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4.6. Migrant Children
Ensuring access to education and establishing a pathway to documentation for
unaccompanied migrant children
The CCL successfully advanced the education right of an undocumented migrant child-MK who, in 2019,
was in grade eleven. The CCL helped ensure that she stays in school pending her application for permanent
residency with the Department of Home Affairs. In the beginning of the 2019 academic year, MK was advised
by her school authorities that they are not going to allow her to attend school until she procures the requisite
documentation to regularize her stay in South Africa. The CCL successfully intervened on behalf of MK by
writing a letter to the school requesting that she be retained in school. In the letter the CCL explained why MK
doesn’t have documentation and the legal interventions that were currently underway to help her regularize
her stay in South Africa. The CCL’s intervention was successful and the child remained in school.
MK was born in Burundi during the civil war and there is not much that is known about her time there.
However, it is alleged that her parents were killed in Burundi and she came to South Africa when she was only
3 years old. MK was 8 years of age when she was placed at a children’s home and later at a Child and Youth
Care Centre (CYCC).
MK has been in the care of multiple people and organisations and has had no contact with her family for
approximately 14 years. The social worker who was assisting her attempted to explore documentation
options for her and accordingly applied for asylum seeker status with the Department of Home Affairs in
2009. However, the permit was only issued to her for one month and was never renewed because she did
not have a valid asylum claim. At no stage after that was her stay in South Africa regularized. MK has no
knowledge of her life or family in Burundi, she grew up in South Africa and for all intents and purposes is
South African. At the time the application was made to Home Affairs, MK had no pathway to permanent
residency in South Africa and in April 2019 the CCL submitted a discretionary application on her behalf, in
terms of section 31(2)(b) of the Immigration Act. Under that section the Minister for Home Affairs, in his or
her discretion, may give someone permanent residence if they can demonstrate special circumstances. The
CCL demonstrated that MK indeed displayed special circumstances, which included that she was integrated
into South Africa, she had formed special bonds with her foster families, she did not speak any of the local
languages of Burundi, and that she ought to have been adopted but was not as a result of incorrect advice
being dispensed by the Department of Social Development. In December 2019 MK was awarded permanent
residence on these grounds.
The case is important because the successful discretionary application for permanent residence sets a positive
precedent for unaccompanied migrant children who have been in South Africa for a very long time and who
also do not have a pathway to documentation. This will influence other such cases in future. Furthermore, the
CCL is attempting to build a catalogue of such cases in order to request the Minister of Home Affairs to declare
that unaccompanied minors in the same position as the girl in question automatically qualify for permanent
residence.
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Affirming that children should never be detained for reasons related to their or their parents’
migration status in the United States of America
In September 2019, the Centre for Child Law was part of a team of amici curiae in a case heard in the United
States District Court in Los Angeles. The amici argued that the court should hold the United States government
accountable and protect human rights by prohibiting the government from detaining migrant children in
prison-like conditions and by allowing migrant children and their families to seek asylum without undue
interference.
The amici were all children’s rights specialists from various parts of the world and who all shared a strong
interest in advancing the protections bestowed by international law. The global legal framework which
was relied upon by the amici requires governments to protect children and safeguard their rights and best
interests, regardless of immigration status, and to treat all detainees, including children, with humanity
and dignity.
The United States of America has been failing to uphold its binding obligations under international law, as
well as its good faith obligations as a member of the United Nations (UN) and as a signatory to international
agreements. The United States violate international law by,
zzDetaining migrant children and subjecting them to inhuman and degrading conditions;
zzUsing the detention of migrant children with their families as a sanction for seeking asylum; and
zzDenying migrant children access to an effective remedy.
In light of these violations, the amicus argued the following:
zzImmigration detention is never in the best interests of children and is contrary to international
law. Here we relied on the work of the Committee on the Protection of the Rights of All Migrant Workers
and Members of Their Families and the U.N. Committee on the Rights of the Child in so far as they have
repeatedly affirmed that children should never be detained for reasons related to their or their parents’
migration status. The Committees also emphasized that States should expeditiously and completely cease
or eradicate the immigration detention of children.
zzDetention violates the right to family life. In line with international law, we argued that “family is the
natural and fundamental group unit of society which is entitled to protection by the State. We argued that
the widest possible protection and assistance should be accorded to the family, particularly “while it is
responsible for the care and education of dependent children.” It was also highlighted that international
law is clear that the right of parents to care for their children should be respected at all times.
zzDetention of children is cruel and inhuman. Under international law, detention of children is cruel and
inhuman. Children do not belong in overcrowded, unsanitary, detention facilities
It was also argued that migrants, including children, are entitled to due process and effective recourse in
immigration cases.
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4.7. Children with Disabilities
Advancing the right of children with disabilities to access appropriate education through the
promotion of inclusive education principles, policies and practices

Upington Consultations.

Upington Consultations.

The CCL continues to actively engage in work that enhances its understanding and evidence on barriers
that children with disabilities experience in attempts to access education. This was done in preparation for
launching a court application in 2020.
In 2019, the CCL carried out intense countrywide consultations with Autism South Africa, Down Syndrome
South Africa, and the National Council of and for Persons with Disabilities (NCPD) and parents of children with
disabilities. The consultations confirmed the fact that barriers are related to, amongst other things:
zzLack of expertise (or unwillingness) in mainstream schools to implement inclusive education policies,
zzSpecial schools or full-service schools being too far from children’s homes or having long waiting lists,
zzGovernment not sufficiently implementing the White Paper 6 on Inclusive Education and not meeting its
own targets set out in the policy.
Based on this evidence gathered, on the lived experiences of the barriers that children with disabilities
experience, (and a 2017 research report, by the CCL, that formed the basis of the investigations), the CCL
will in 2020, represent Autism South Africa, Down Syndrome South Africa and the NCDP in litigation to hold
government to account in its duty to make education for children with disabilities a reality.
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5. RESEARCH & ADVOCACY
5.1. Research for the Development of Child Law
Advocating for the protection of children deprived of liberty through involvement in the
United Nations Global Study on Children Deprived of Liberty

Global Study on Children Deprived
of Liberty

Prof Manfred Nowak & Prof Ann Skelton

GSCDL Report launch.

In November 2019, the final report of the United Nations (UN) Global Study on Children Deprived of Liberty
was launched in Geneva as part of UN celebrations of the 30th anniversary of the Convention on the Rights
of the Child (link to the report: https://omnibook.com/Global-Study-2019). The study explored deprivation of
liberty in six contexts: (a) detention of children in the administration of justice; (b) children living in prisons
with their primary caregivers; (c) migration-related detention; (d) deprivation of liberty in institutions;
(e) detention in the context of armed conflict; and (f) on national security grounds. The CCL is proud to
have been an integral part of putting this report together. The CCL’s former director Prof Ann Skelton and
Zita Hansungule – spear-headed the formulation of the chapter on ‘children deprived of liberty in institutions’.
The study is the first scientific attempt, on the basis of global data, to comprehend the magnitude of the situation
of children deprived of liberty, its possible justifications and root causes, as well as conditions of detention and
their harmful impact on the health and development of children. The study identified best practices in noncustodial solutions applied by States (including South Africa) in different settings.
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The study made several findings including the following:
zzData collected for the study and well-grounded scientific approximations indicate that, altogether, a
minimum of between 1.3 and 1.5 million children are deprived of liberty per year in different settings the
largest number are in institutions followed by those in conflict with the law.
zzChildren are often detained due to a lack of adequate support for families, caregivers and communities
to provide appropriate care to children and encourage their development. Such support and effective
cooperation between parents, child welfare, social protection, education, health, law enforcement and the
justice system would prevent children from being placed in institutions and coming into conflict with the law.
zz“Tough-on-crime” policies, including the criminalization of status offences, drug offences, petty crimes and
low minimum ages of criminal responsibility, as well as widespread discrimination and corruption, contribute
to a large number of children being deprived of liberty. Similar reasons are behind restrictive migration and
asylum policies and extensive counter-terrorism practices.
zzThe absence of independent monitoring bodies with the mandate of carrying out unannounced visits to all
places of detention contributes to the continuation of conditions in places of detention that do not meet
international standards, which can amount to inhuman and degrading treatment.
The study makes recommendations to support States and the United Nations in dealing with the deprivation
of children’s liberty. The study made general recommendations which followed by recommendations related
to each of the 6 thematic areas. Some of the general recommendations, which are applicable to the South
African context, include the following:
zzStates must make all efforts to significantly reduce the number of children held in places of detention and
prevent deprivation of liberty before it occurs, including addressing the root causes and pathways leading to
deprivation of liberty in a systemic and holistic manner.
zzTo address the root causes of deprivation of liberty of children, States should invest significant resources to
reduce inequalities and support families to empower them to foster the physical, mental, spiritual, moral and
social development of their children, including children with disabilities.
zzIf detention is unavoidable under the particular circumstances of a case, it shall be applied only for the
shortest appropriate period of time. States have an obligation to apply child-friendly conditions, without any
discrimination. Children shall not be exposed to neglect, violence, sexual abuse or exploitation, ill-treatment,
torture and inhuman conditions of detention.
zzStates are strongly encouraged to ratify the Optional Protocol to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment and to establish independent and effective national
preventive mechanisms with a particular expertise, to conduct visits to places where children are, or may be,
deprived of liberty.
The findings in the final report supports the CCL’s ongoing work to protect the rights of children in detention
in various settings such as child and youth care centres and police cells as well as advocacy related to the
newly established National Preventative Mechanism (in terms of the Optional Protocol to the Convention
against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment) to ensure independent
monitoring of child and youth care centres.
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UNFPA research on the Harmonisation of the Legal Environment for Adolescent Sexual and
Reproductive Health and Rights
The CCL was appointed by the United Nations Population Fund (UNFPA) to conduct a study on the legal
environment that affects Adolescent Sexual and Reproductive Health and Rights (ASRHR) in 23 countries in
East and Southern Africa (ESA). This was a follow up study to the Harmonisation of the Legal Environment
on Adolescent Sexual and Reproductive Health in East and Southern Africa of 2017 (Harmonisation Report),
which is a comprehensive assessment of the legal environment for ASRHR in ESA countries, which the CCL also
undertook. The aim of the latest study was to assess the progress in laws, policies and other related sources
that directly or indirectly either impede or enable ASRHR since the 2017 Harmonisation Report. The study
also measures the legal provisions of the ESA countries against the international, continental and regional
treaties and commitments, and advocates for, not only a harmonization of domestic laws and policies, but
also a harmonization thereof with international and regional treaties and commitments that countries in the
region have already made. The legal review was conducted through a detailed perusal of various laws and
policies in the 23 ESA countries, as well as through a study of other sources that set out the legal environment
for ASRHR in the relevant countries. The legislative and policy provisions that impact on ASRHR are varied and
the desktop review identified 10 themes of relevant laws and policies to guide the assessment of the different
countries. The deliverables of the research included technical briefs, a legal framework and a summary report
aimed to inform the review of laws and policies in the ESA countries. The study was conducted through the
University’s research unit and was led by the CCL’s director Karabo Ozah.

A Children’s Rights Commissioner for South Africa? Exploring Options
The CCL is advocating for enhanced capacitation and
resourcing of the office the Children’s Rights Commissioner in
the South Africa Human Rights Commission. This will ensure
the existence of a properly capacitated and independent
child’s rights monitoring body that has the necessary
authority to monitor the protection and implementation of
children’s rights in varied contexts. To support this initiative,
the CCL conducted research exploring the financial and
human resource implications of such an endeavor. The report,
published in April 2019, was presented to the Children’s
Rights Commissioner who intends to use it to get support, for
such increased capacity, within the SAHRC and government.
Currently, the Commissioner’s mandate and resources are
limited and this hampers the reach of her work. The CCL has
also partnered with Save the Children South Africa and the
Graca Machel Trust to provide support to the Commissioner in
the development of a strategic plan. This strategic plan will be
used by the Commissioner in her advocacy efforts for a better
resourced office that can respond to the needs of the children.

CHILD LAW MATTERS 2019

25

Provision of School Infrastructure in Gauteng: Progress and Obstacles

Centre for Child Law, Faculty of Law
Law Building (Room 4-31)
University of Pretoria
Pretoria
Tel: +27 12 420 4502
Email: centreforchildlaw@up.ac.za

Provision of School
Infrastructure in Gauteng
PROGRESS AND OBSTACLES

DECEMBER 2019

3004 CFCL Research Report 1 cover_BL1.indd All Pages

2020/01/20 14:09

In December 2019, the CCL concluded its second research report which analysed how the Gauteng Provincial
Education Department (GPED) plans for school placement shortages and what the impact has been on the
system. The report which is titled Provision of school infrastructure in Gauteng: Progress and obstacles
identifies some of the most problematic dimensions of the realisation of the right to basic education in Gauteng
Province which are linked to population-based planning (or the lack thereof) by the Gauteng Department of
Basic Education. At the beginning of the 2019 academic year, the CCL used the study’s preliminary findings to
illustrate that learner placement shortages in the Province are as a result of poor planning by the Department.
The research findings point to the following:
information management by the Department is hampering progress, for instance, there is no data on
the number of school classrooms available and without this data it is not possible to determine if there is
sufficient learning space in schools in the Province.
zzFurthermore, inconsistencies in data collection combined with a lack of classroom data means that it is not
possible to determine, with certainty, whether there is sufficient learning space in the Province (and other
provinces for that matter).
zzOur research also finds that there is no evidence that increasing and fluctuating learner numbers are being
factored into the planning for school infrastructure.
zzPoor

One of the more positive outcomes of the report is the evidence showing that the GPED has been able to
incrementally reduce the number of unplaced learners in the province at the beginning of the school year. In
addition, the Department is also getting creative in addressing placement shortages in the face of a reduced
fiscus from national Treasury. For instance, the department has been moving away from building new schools
to adding classrooms and upgrading existing schools.
The research report will be used as a basis to engage with the Gauteng Provincial Legislature and various
other government stakeholders in seeking to find a permanent solution to learner placement shortages in
the Province.
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Child Trafficking in South Africa: Exploring Myths and Realities
In December 2019, the CCL concluded a research report looking at the nature and extent of child trafficking
in South Africa. South Africa continues to experience major challenges in regulating the movement of people
(mixed-migration flows) across its borders. This has led to frustrations leading to the inconsistent application of
immigration policies and laws towards different groups of irregular migrants, including children. Furthermore,
in trying to manage this complex state of affairs, the CCL has been witnessing the development migration
related policies that are detrimental to the protection of children’s constitutional rights. The findings present
evidence suggesting that speaking of child trafficking and failing to recognise what makes children on the
move vulnerable is to place children at greater risk. The report also shows that the current gap in data and
empirical research allows for an understanding of child trafficking based on assumptions and exaggerated
claims about the movement of children across borders to dominate the discourse.

Furthermore, in trying to manage this complex state of affairs, the CCL has been witnessing
the development migration related policies that are detrimental to the protection of children’s
constitutional rights. The findings present evidence suggesting that speaking of child trafficking
and failing to recognise what makes children on the move vulnerable is to place children at
greater risk.

The research will be used to advocate for better policy responses as well as data collection on child migration
in South Africa. In addition, the research findings will be used as a base to engage with stakeholders from
various government departments, especially education, as a way to encourage and promote the formulation
of contextually appropriate legislative; policy and enforcement responses to undocumented children.

The Impact of the Child Justice Act 75 of 2008
The CCL was contracted by the Department of Justice and Correctional Services (the Department) to
undertake research on the impact of the Child Justice Act. This was done together with the Centre for Justice
and Crime Prevention. The project was an important opportunity to deliberate on the extent to which the
child justice system is working, where adjusted procedures or working methods may be required, and whether
any legislative amendments may be necessary. The final research output was completed in March 2019 and
submitted to the Department of Justice and Correctional Services. The report will be presented to high-level
structures in the Department as well as Parliament before is it published and made available to the public.
The findings will also be used by National Technical Committee on Child Justice (a Committee that the CCL is
a part of and which is chaired by the Department) to begin reviewing the Child Justice Act and recommend
necessary amendments. The CCL will use the research to build on its strategy (that includes litigation and
advocacy) to affirm the rights of children in conflict with the law and strengthen the implementation of the
Child Justice Act that developed a child justice system aligned with international law.
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5.2. M
 aking Submissions on Draft Bills & Policies to Promote
Improvements to the Legal Framework on Children’s Rights
The CCL made submissions to the following bills and policies in order to advance children’s rights in a manner
compliant with the Constitution and court judgments.
The Children’s Third Amendment Bill, which seeks to address critical gaps and challenges in the underlying
child care and protection system. The Bill identifies several strategies to address these challenges efficiently
and effectively. Submissions, made by the Centre ensure that judgments from courts and concerns expressed
by the children’s rights sector on the implementation of the Children’s Act are taken into account in the process
of formulating the amendments. The CCL commented on a number of important issues that have been the
subject of its advocacy and/or litigation efforts over the years, these include: corporal punishment; kinship
care; separated and unaccompanied migrant children; adoption and jurisdiction of the children’s courts.
The Child Justice Amendment Bill, that sought to review and amend the minimum age of criminal capacity.
The CCL welcomed the proposed change of raising the minimum age of criminal capacity from 10 years old to
12 years of age. The CCL noted the proposal to retain the rebuttable presumption (doli incapax) that children
12 years or older but under the age of 14 years lack criminal capacity unless the State proves otherwise. The
CCL, however, took the view that the minimum age of criminal capacity should be raised to 14 years old, as
this is where the upper limit of the current legal presumption that children lack criminal capacity is placed by
the UN Committee on the Rights of the Child, and is therefore the upper age of protection in relation to the
age of criminal capacity.
Parliament, made the decision raise the minimum age of criminal responsibility from 10 years to 12 years with
room to review the new minimum age after five years. This decision was made after considering – amongst
other things – the CCL’s submissions, which were one of only two submissions made. The Bill was submitted
to the President for signature towards the end of 2019. The CCL continues to track its progress.

Parliament of South Africa
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The Judicial Matters Amendment Bill, that provides stronger protection to children testifying in
proceedings which came out of the Constitutional Court judgment in Director of Public Prosecutions v Minister
for Justice and Constitutional Development and Others [2009]. The Constitutional Court dealt with the question
of whether provisions in the Criminal Procedure Act 51 of 1977 were unconstitutional in as far as they related to
the protection of child victims, witnesses and offenders involved in criminal proceedings. The CCL supported
proposed amendments which sought to ensure that the interests of children are taken into account. For
instance, the CCL supported proposed amendments which allowed any party to the proceedings to apply
for the appointment of an intermediary. This would ensure that a child or the child’s legal representative is
competent to make this application. The proposed provision also gave the court the discretion to raise this
issue if it was of the view that the child involved is in need of an intermediary.

The CCL supported proposed amendments which sought to ensure that the interests of children
are taken into account. For instance, the CCL supported proposed amendments which allowed
any party to the proceedings to apply for the appointment of an intermediary. This would ensure
that a child or the child’s legal representative is competent to make this application.

The CCL also supported the proposed amendments that sought to ensure that persons who are appointed to
act as intermediaries have the requisite qualifications, knowledge and skills. This is particularly important in
cases involving children as the manner in which an intermediary carries out their duties has an impact on the
manner in which a child testifies and conveys information necessary for the adjudication of a case.
The Prescription in Civil and Criminal Matters (certain Sexual Offences) Amendment Bill, that
ensures that victims of serious civil and criminal matters – including sexual offences – are not denied access
to justice by doing away with prescription time-frames for certain offences. The CCL, broadly, supported the
proposed amendments set out in the Bill. Furthermore, the CCL was of the view that the proposed amendment
ought to expressly deal with alleged offenders who were under 18 years at the time of the commission of the
offence.
The Social Assistance Amendment Bill proposed to amend the Social Assistance Act (2004) so as
to amongst other things, provide for additional payments or benefits linked to social assistance. The CCL
welcomed and supported the proposed amendments to the Bill which included giving the Minister of Social
Development power to – with the concurrence of the Minister of Finance – prescribe that additional payment
be linked to a social grant. This additional payment may be made based on need of beneficiaries of social
grants as determined by the Minister. The CCL’s position was that this proposed provision would contribute to
the Minister’s formulation of a comprehensive legal solution to the foster care crisis that has been the subject
of litigation since 2011; namely a “top-up” to the child support grant to be provided to relatives caring for
orphaned children. This will drastically lessen the pressure on the foster care system that is causing the crisis
in the system.
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6. I NCREASING AWARENESS ON
CHILDREN’S RIGHTS
6.1. Annual Child Law Moot Court Competition 2019
The CCL successfully hosted its 10th Annual Child Law Moot Court Competition on 18 and 19 October 2019.
The aim of the Child Law Moot is to develop and stimulate aspirant lawyers’ interest and knowledge on
children’s rights and to familiarise law students with specific issues pertaining to child law.
2019 was an important year for the CCL for various reasons: first, it marked ten years of CCL hosting the
Child Law Moot Court Competition; secondly, it was the 30th Anniversary of the UN Convention on the
Rights of the Child and it was also the 5th Anniversary of the entry into force of third Optional Protocol to
the Convention on the Rights of the Child on a communications procedure. The third Optional Protocol
to the UNCRC is the first international complaints procedure giving children the possibility to claim and
vindicate their own rights at international level. Lastly, 2019 also marked 20 years since the African Charter
on the Rights & Welfare of the Child entered into force.
In celebrating these key milestones, the CCL decided to extend the invitation to participate in the
competition to undergraduate law students from five universities in Southern Africa-Namibia, Botswana,
Malawi, Zambia and Zimbabwe. In this way, the CCL wanted to encourage debate on strategic focus areas
pertaining to children’s rights in the region.
In total the competition had 13 participating universities eight South African universities: Walter Sisulu
University, University of Johannesburg, University of the Western Cape, University of the Witwatersrand,
Stellenbosch University, University of Pretoria, Rhodes University and University of Kwa-Zulu Natal and five
universities from the SADC region: Namibia, Botswana, Malawi, Zambia and Zimbabwe.
The Moot problem was based on the intersectionality between access to birth registration and the right
to education in the context of international migration. In the Southern African migration corridor there is
a significant number of economic migrants-including children. In some cases, these migrants fall outside
the scope of the international law definitions applicable to asylum seekers or refugees. Moot participants
had to engage on access to education, birth registration and the risk of statelessness for undocumented
children in a receiving country. Participants were required to vindicate the affected child’s rights at regional
level by lodging a complaint with the African Committee on the Rights and Welfare of the Child after
having exhausted domestic remedies. This also included making arguments on behalf of the State such as:
zzA call to exhaust extra-judicial remedies before taking the complaint to an international forum,
zzThe State’s sovereign right to set the rules for acquisition of nationality as part of its sovereign power as well
as an argument,
zzThat the regulations requiring birth certificates for school enrolment were not discriminatory since they
served a legitimate government purpose such as protecting children from being trafficked.
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The judging panel for the preliminary rounds included advocates, attorneys from other social justice
organisations and members of the CCL’s advisory board. The final round of the competition was held at the
High Court, Pretoria, in Court Room C of the Palace of Justice. Court Room C was used because of its historical
significance. This was the courtroom in which the historic Rivonia trial which led to the imprisonment of
Nelson Mandela and others was held. This was the first time in the history of the competition that the final
bench consisted members of the North Gauteng High Court – Judge Jody Kollapen, who has been involved
in the competition since its inception, was joined by Deputy Judge President Ledwaba and Judge Neukircher.
The University of the Western Cape and the University of Zambia made it to the final round. These two teams
argued in front of the three Judges of the South African High Court. The two teams did very well and the
University of the Western Cape emerged as the winners of the competition.

Ms Karabo Ozah welcoming the teams
to the Competition

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

Prof Andre Boraine making welcoming
address

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants
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Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

Moot Court Competition participants

University of Zimbabwe receiving prize
for best heads of argument

Janet Muamba receiving prize for best
speaker she is with Judge Neukircher,
Deputy Judge President Ledwaba &
Judge Jody Kollapen

University of the Western Cape receiving
prize for winning team

University of Zambia took second place
in the competition

32

CHILD LAW MATTERS 2019

6.2. Children’s Rights Moot Competition, Leiden University
The Centre for Child Law supported students from the University of
Pretoria to participate in the 3rd Children’s Rights Moot Competition
hosted by Leiden University in the Netherlands. The team comprised
of Ms. Sasha Lordan (a second-year law student) and Mr. Snethemba
Luhabe (a first-year law student), and was coached by Mr. Nyambeni
Davhana from the University of Pretoria’ Institute for International and
Comparative Law in Africa.

Mr Snethemba Luhabe &
Ms Sasha Lordan

The hypothetical case, Elois vs. The State of Kamanga, concerned a
dispute between the state and a trafficked child, who was forced to
work in a mine. The case was heard before the International Court on
the Rights of the Child, with the teams having to defend both parties,
which was done through written pleadings and oral arguments.

In the oral rounds, University of Pretoria’s team went up against The Council of Legal Education Hugh Wooding
Law School (Trinidad and Tobago), Leiden University (The Netherlands) and Ateno de Manila University (the
Philippines). The feedback given to the team noted that they performed exceptionally given the limited time
they had to prepare for the competition. The Ateno de Manila University won the competition. Ms Lordan and
Mr Luhabe gained immense knowledge and experience.
Ms Lordan had the following to say:
‘My participation in the International Child Law Moot Court Competition at the University of Leiden resulted
not only in academic growth; but also, personal growth. I have gained knowledge in an area of law that
is outside of what we generally learn at University; which has exposed me to a world outside of just tests
and assignments. Furthermore, my idea of what people in the legal profession can do for a living has been
broadened and I had the privilege of meeting various individuals from our judging panels who were, or still
are, advancing children’s rights across the globe. To present our arguments that we had worked so hard on to
such esteemed panels of judges was, although daunting, very exciting. We also got to meet the other teams
from all over the world and shared lunch with them each day of the competition; hearing all about how their
law studies differ from ours and laughing together about the nerves caused by the competition.’
Mr Luhabe had the following reflections:
‘This was the most exciting and yet challenging experience I have ever had in my entire life. Firstly, I am just
a first-year student who at the time of the try-outs knew nothing about the law in general not to mention
International law. Secondly, I never thought anyone other than my parents would believe in me but my coach
(Nyambeni) and my moot partner (Sasha) did and this motivated me to learn and grasp content exponentially.
I’m very grateful for this opportunity for it has taught me a lot and I hope more and more students could be
given such opportunities. Learning about child law might have influenced my future career path.’
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7. W
 ORKSHOPS HOSTED BY THE CENTRE FOR
CHILD LAW
Civil Society workshop on the Children’s Amendment Bill and other child protection issues
The CCL and the Children’s Institute hosted a joint workshop, on 16 and 17 April 2019, with the purpose of
bringing key civil society partners together to engage on the content of the Children’s Amendment Bill and
map a way forward. The workshop focused on key concerns in the Children’s Amendment Bill that had been
approved by Cabinet. Other emerging issues and pressing issues that are negatively affecting children were
also considered. Discussions dealt with issues around:
zzBarriers to birth registration and the impact this has on children’s access to education, abandoned children
awaiting adoption, abandoned or orphaned children living with relatives and children living with unmarried
fathers with missing or deceased mothers.
zzChildren’s courts and the possibility of them being granted the power to deal with guardianship applications;
applications that have only been dealt with by the High Courts.
zzDeficiencies in the Children’s Amendment Bill in the manner in which it purports to introduce greater support
for extended family caring for orphaned children (kinship care). Strategy to continue advocating for a ‘top-up’
to the child support grant for these caregivers and the orphaned children.
zzCorporal punishment and whether it can or should be addressed in the Children’s Amendment Bill.
The workshop ended with the establishment of an advocacy strategy for the post elections executive and
parliamentary processes.

Think Tank: Short term and long-term legislative solutions to the foster care challenge
In 2019 the ‘foster care crisis’ had been ongoing for close to 9 years, a worrying factor for the CCL and the
Children’s Institute who have been advocating for the development and implementation of a comprehensive
legal solution. With the deadline of the 2017 court order on the extension on foster care orders approaching,
a Children’s Amendment Bill being approved by Cabinet and the Parliamentary Committee on Social
Development engaging more on the foster care crisis, the CCL and the Children’s Institute believed that it was
necessary to have a think tank with partner organisations.
The think tank was hosted on 10 October 2019 in Cape Town. Discussions dealt with the following:
zzTaking stock of the size and nature of the foster care challenge and the proposals of the Department of
Social Development.
zzTesting the implications of the Department of Social Development’s proposals for the affected children.
zzIdentifying amendments to strengthen the current proposals and/or proposing alternative options.
The think tank ended off with engagements on the way forward including increased and more targeted
engagements with the Parliamentary Committee on Social Development who will essentially decide the contents
of the final versions of Children’s Amendment Bill and the Social Assistance Amendment Bill – after they have
been submitted to the Committee by the Department – including how the Bills will provide a comprehensive
legal solution to the foster care crisis.
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Capacity Building Workshop for Civil Society Organisations: Strategic Litigation and the
Individual Complaints Mechanisms for Children
On 7 and 8 November 2019, the CCL and the African Child Policy Forum (ACPF), from Ethiopia, hosted a joint
capacity-building workshop for civil society organisations (CSOs) from Eastern and Southern Africa. The goal of
the workshop was to build the capacity of CSOs on the use of strategic litigation and the individual complaints
mechanism under the African Charter on the Rights and Welfare of the Child (ACRWC) and the Third Optional
Protocol to the Convention on the Rights of the Child (CRC), as tools for child law and policy reform at national
level. The workshop also provided a platform for CSOs to engage in cross-country learning through their shared
experiences with regard to strategic litigation and individual complaints mechanisms for child rights.
The workshop addressed a number of issues including the following:
zzProviding an overview of the child rights mechanisms provided for under the ACRWC and the CRC;
zzEngaging on ways in which CSO’s can engage with the ACERWC;
zzAn in-depth look into the nature of the Communications Procedure under the ACRWC and the CRC, focusing

on the legal and technical aspects;
zzA comprehensive discussion on the instrumental importance of strategic litigation for promoting child rights

and how it can be used to advocate for child law and policy reform;
zzAn examination of case studies from Kenya, Malawi, South Africa, Uganda (unpacking the key elements).
The workshop was a great success.

Workshop participants

Dr Violet Odala of the African Child
Policy Forum

Workshop participants

Workshop participants

Workshop participants

Workshop participants

Workshop participants
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8. W
 ORKSHOPS, CONFERENCES &
MEETINGS ATTENDED BY CENTRE FOR
CHILD LAW’S STAFF
As part of information sharing, advocacy and education efforts the CCL’s personnel also engaged with
workshops, conferences and meetings hosted by other organisations and institutions.

8.1. South African Events
University of North West, 30 Year Anniversary of the United Nations Convention on the Rights of the Child.
26 February-Karabo Ozah was the Keynote Speaker.
The African Regional Conference on the HCCH Children’s Conventions, University of the Western Cape,
2 & 3 April 2019 – Hlalisa Mgidlana attended.
22nd Annual Family Law Conference 2019, Miller du Toit Cloete Inc. and the University of the Western Cape.
4 & 5 April 2019 – Karabo Ozah and Hlalisa Mgidlana participated.
Disability Rights Symposium, Afrika Tikkun, 11 July 2019 – Zita Hansungule presented on the work that the
CCL does to advance rights of children with disabilities.
National Child Care and Protection Forums Meeting, Department of Social Development, 17 July 2019 –
Zita Hansungule attended.
Civil Society engagement in preparation of the launch of the National Preventive Mechanism, South
African Human Rights Commission & the African Policing Civilian Preventive Mechanism, 18 July 2019 –
Zita Hansungule presented on the need for independent oversight of child and youth care centres.
The International Social Services Consultation of Draft United Nations Guidelines on Surrogacy, University of
Western Cape, Cape Town. 19-20 August. Karabo Ozah participated.

Ms Karabo Ozah was the keynote speaker at the University of North West
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Experts Validation Workshop on the draft General Comment on Article 22 of the African Charter on the
Rights and Welfare of Children: “Children in Armed Conflict” organized by the African Committee of
Experts on the Rights and Welfare of the Child from 29-30 July 2019. Isabel Magaya was a participant in the
consultative workshop.
African Regional Child Trauma Conference: Re-Rooting Africa, Africa’s Routes to Preventing & Responding to
Child Abuse, Violence & Neglect, Jelly Beanz, 18 to 21 August 2019 – Isabel Magaya presented on ‘Strategies
for the abolition of corporal punishment: Legislative ban as a springboard to positive discipline’ and
Zita Hansungule facilitated a session.
Inaugural Social Justice Summit and International Conference, Stellenbosch University, 30 & 31 August 2019 –
Lithalethemba Stwayi attended.
Ministerial Dialogue on the Development of the Marriage Policy, Department of Home Affairs, 30 August 2019
– Hlalisa Mgidlana attended.
International Conference on the Protection of Forced Migrants in Africa, Centre for Human Rights,
6 & 7 September 2019 – Hlalisa Mgidlana attended.
Conference on Child Justice and at-Risk Children, University of South Africa, 11 September 2019 –
Zita Hansungule attended.
Police Human Rights Dialogue, African Policing Civilian Oversight Forum, 12 September 2019 – Zita Hansungule
presented on strengthening human rights compliance in child and youth care centres.
Training on monitoring child rights implementation at national level, African Child Policy Forum, 3 & 4 October
2019 – Zita Hansungule attended.
Engendering Access to Justice for Development in Sub Saharan Africa, by the Nordic Africa Institute in cooperation
with University of Western Cape, Comillas Pontifical University and Global Development Institute, University
of Manchester, 28–29 Oct 2019. Isabel Magaya presented on the gender-education-poverty nexus: (In) Justice
for pregnant learners in South African schools.

Ms Karabo Ozah was the keynote speaker at the University of North West
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Public Interest Law Gathering, University of the Witwatersrand, 31 October and 1 November 2019 –
Anjuli Maistry and Zita Hansungule presented on the CCL’s work on migrant children and foster care.
Strategic Litigation and the Individual Complaints Mechanisms for Children: A Capacity Building Workshop
for CSOs, University of Pretoria. 7–8 November-Centre for Child Law and African Child Policy Forum co-hosted
and facilitated.
Violence against Women and Children Colloquium, Open Society Foundation, South Africa, 18 & 19 November
2019 – Anjuli Maistry, Isabel Magaya and Hlalisa Mgidlana attended.
Brown bag seminar Celebrating the UNCRC at 30 organised by the Centre for Human Rights-University of
Pretoria – 20 November 2019 Isabel Magaya presented on “How the Centre for Child Law used the United
Nations Convention on the Rights of the Child in its litigation and advocacy work over the years.”
Positive discipline roundtable hosted by Save the Children South Africa and the Catholic Parliamentary Liaison
Office. Cape Town 28 November 2019 – Isabel Magaya presented on “The effects of the corporal punishment
judgement handed down by the Constitutional Court in September 2019”.
Disability Rights Workshop, International Commission of Jurists, 29 November 2019 – Anjuli Maistry presented
on the work being done by the CCL on the rights of children with disabilities.
At the International Children’s Day event organised by ProBono.Org on the 07 Dec 2019 – Isabel Magaya
presented on the “Implications of the abolition of parental corporal punishment by the Constitutional Court of
South Africa”.
UN Global Study on Children Deprived of Liberty: SADC Launch, Centre for Human Rights, 9 December 2019 –
Hlalisa Mgidlana attended.
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8.2. International & Regional Events
Expert Meeting on International Parentage and Surrogacy, the Hague Bureau on Private International Law,
The Netherlands. 28 January–1 February – Karabo Ozah participated.
The Impact of International Human Rights Law on Constitutional Democracy in Africa Windhoek, Namibia.
6–8 March Karabo Ozah participated.
Expert Meeting on the Global Study on Children Deprived of Liberty, European Inter-University Center for
Human Rights and Democratization, 11 to 13 March 2019 – Zita Hansungule attended.
UNICEF Children’s Rights Sector Visit to Stockholm, Sweden. 16–17 April – Karabo Ozah participated.
Cambridge International Surrogacy Forum – Cambridge University, UK. 27–28 June – Karabo Ozah
participated.
International Centre for Family Law Policy and Practice and Principal, Westminster Law School: Gender, Inclusivity
and Protecting the 21st Century Family Conference. 3–5 July – Karabo Ozah presented a paper on The Defence
of Reasonable Chastisement in South Africa.
Gender, Inclusivity and Protecting the 21st Century Family, University of Westminster London, 3 to 5 July 2019 –
Anjuli Maistry presented a paper on “the rights of transgender children in school hostels”.
Strategic Legal Mechanisms for Delivering Social and Economic Justice in Africa Conference, University of Nairobi,
2 to 4 October 2019 – Lithalethemba Stwayi presented a paper on “the role of strategic litigation in promoting
the rights of unaccompanied minors in South Africa”.
Symposium on Harmonisation of Laws on Children in Africa, African Child Policy Forum, Addis Ababa,
Ethiopia. 16–18 September – Karabo Ozah presented a paper on the use of Strategic Litigation to Harmonise
Child Laws.
Expert Meeting on International Parentage and Surrogacy. The Hague Bureau on Private International Law,
The Netherlands – 28 October–1 November – Karabo Ozah participated.
ICPD 25 Conference in Nairobi, Kenya 12–15 November – Karabo Ozah presented on the decriminalisation of
adolescent consensual sexual activity.
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9. ACADEMIC PROGRAMS
Taught undergraduate courses, supervised post-graduate students and encouraged
research
The CCL is part of an academic institution and as such is obliged to fulfil academic related functions. As far as
possible, the CCL aims to fulfil its duties to further address and secure resolution of its strategic focus areas.
In 2019, Karabo Ozah, Isabel Magaya and Zita Hansungule each presented lectures in the Child Law LLM
course. CCL staff members also presented lectures in the undergraduate Child Law elective offered to 4th
year law students. The staff members also undertook to supervise undergraduate and postgraduate students’
dissertations and theses related to child law and children’s rights.

Course on Children’s Rights in Africa
The Centre for Human Rights, University of Pretoria, in partnership with the CCL for Child Law (CCL), University
of Pretoria and Dullah Omar Institute for Constitutional Law, Governance and Human Rights, University of
the Western Cape hosted an intensive course on children’s rights in Africa from 22–26 July 2019. Course
participants were made of children’s rights practitioners from different parts of Africa.
The aim of the course is to equip professionals in the area of children’s rights with adequate knowledge
and skills that will enable them to deliver better on their mandate and contribute to the advancement of
children’s rights in Africa. The course covered topics such as: The United Nations framework of children’s rights;
African Union framework of children’s rights; Child justice; Children deprived of liberty; Child migration; Child
participation; Children without parental care; Children with disability; The right to education; Early childhood
development; Corporal punishment; Harmful cultural practices; and Impact of United Nations and African
Union treaties in realising children’s rights in Africa.

10. ACADEMIC OUTPUTS
Articles in Accredited Journal
De Jure Journal Special Issue
The Centre published a special commemorative journal of papers presented at the Centre’s December 2018
Conference celebrating 20 years of litigating children’s rights. Contributions in the special issue came from
authors from different organisations and academic institutions around the world, including several African
countries, who have all contributed to the advancement of children’s rights and focused on the use of
litigation as to tool to advance children’s rights. The journal special issue made significant contributions to
the academic field of Child Law.
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11. FUNDING
During 2019, the following donors generously funded the CCL: Claude Leon Foundation, the Constitutionalism
Fund, the Elma Foundation, Legal Aid South Africa, Open Society Foundation, Raith Foundation and Sigrid
Rausing Trust. The CCL also benefited from the support of the Faculty of Law at the University of Pretoria in
respect of administration costs, office space, furniture, equipment and utilities.

Total income for the year 2019 from the donors:
FUNDER’S NAME

AMOUNT RECEIVED

Claude Leon Foundation

R750 000

The Constitutionalism Fund

R1 500 000

Elma Foundation

R1 200 000

Legal Aid South Africa

R123 420

Open Society Foundation

R850 000

Sigrid Rausing Trust

R926 537

University of Pretoria

R32 000

Total

R5 381 957

A BIG THANK YOU TO OUR DONORS
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12. NOTE OF THANKS
The Centre for Child Law sincerely thanks the following advocates, attorneys and consultants for their valuable
contribution to the Centre’s work during 2019:
ADVOCATES
zzChris McConnachie
zzDeborah Ainslie
zzIngrid Cloete
zzJatheen Bhima
zzMorgan Courtenay
zzNada Kakazi
zzNick Ferreira
zzNzwisisai Dandadzi
zzSteven Budlender, SC

ATTORNEYS
zzGordon, Stevens & Ranchhoojee Attorneys
zzNetteltons Attorneys
zzWebbers Attorneys
CONSULTANTS
zzAfrican Centre for Migration and Society – University of the Witwatersrand
zzAislinn Delany
zzCornerstone Economic Research
zzHennie Potgieter
zzLesley Du Toit
zzGreta Schuler
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