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Background to the UN
Guidelines on Justice
for Child Victims and
Witnesses of Crime

In 1985 the United Nations (UN) General Assembly adopted the
Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power. The Declaration provided the necessary framework
for formal responses to accommodate the needs of victims. It
recommends measures to be taken on behalf of victims of crime on
international, regional and national levels, defines the persons who
may be considered victims, and makes provision for four central
principles relating to the treatment of victims:1
• Access to justice and fair treatment
• Restitution
• Compensation
• Assistance

In 2004 the UN’s Economic and Social Council requested the
Secretary-General to convene an intergovernmental expert group to
develop guidelines on justice in matters involving child victims and
witnesses of crime, based on guidelines drawn up by the International
Bureau of Children’s Rights. The Economic and Social Council, through
Resolution 2005/20, adopted the Guidelines on Justice in Matters
involving Child Victims and Witnesses of Crime (UN Guidelines) in 2005
as ‘a useful framework that could assist member states in enhancing
the protection of child victims and witnesses in the criminal justice
system’. At the same time it recommended that member states bring
the UN Guidelines to the attention of relevant governmental and nongovernmental institutions.

1

R Snyman ‘Overview of and concepts in victimology’ in L Davis & R Snyman (eds)
Victimology in South Africa (2005) 5.
1

2

Background to the UN Guidelines

The objectives of the UN Guidelines are stated as
follows:
1.
The present Guidelines on Justice for Child Victims and
Witnesses of Crime set forth good practice based on the consensus of
contemporary knowledge and relevant international and regional
norms, standards and principles.
2. The Guidelines should be implemented in accordance with
relevant national legislation and judicial procedures as well as take
into consideration legal, social, economic, cultural and geographical
conditions. However, states should constantly endeavour to
overcome practical difficulties in the application of the Guidelines.
3.
The Guidelines provide a practical framework to achieve the
following objectives:
(a) To assist in the review of national and domestic laws,
procedures and practices so that these ensure full respect for the
rights of child victims and witnesses of crime and contribute to the
implementation of the Convention on the Rights of the Child, by
parties to that Convention;
(b) To assist Governments, international organisations, public
agencies, non-governmental and community-based organisations
and other interested parties in designing and implementing
legislation, policy, programmes and practices that address key
issues related to child victims and witnesses of crime;
(c) To guide professionals and, where appropriate, volunteers
working with child victims and witnesses of crime in their day-today practice in the adult and juvenile justice process at the
national, regional and international levels, consistent with the
Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power;
(d) To assist and support those caring for children in dealing
sensitively with child victims and witnesses of crime.

4. In implementing the Guidelines, each jurisdiction should ensure
that adequate training, selection and procedures are put in place to
protect and meet the special needs of child victims and witnesses of
crime, where the nature of the victimisation affects categories of
children differently, such as sexual assault of children, especially
girls.
5. The Guidelines cover a field in which knowledge and practice
are growing and improving. They are neither intended to be
exhaustive nor to preclude further development, provided it is in
harmony with their underlying objectives and principles.
6. The Guidelines could also be applied to processes in informal
and customary systems of justice such as restorative justice and in
non-criminal fields of law including, but not limited to, custody,
divorce, adoption, child protection, mental health, citizenship,
immigration and refugee law.

2

Child victims and
witnesses in the South
African context: An
overview

2.1 Statistics on child victims and witnesses
At the outset it would seem appropriate to attempt to define the
concept of ‘victim’. Snyman2 points to the definition offered by
Viano3 that a victim is:
any individual, or groups or bodies such as an organisation or social
grouping of people, who is harmed or damaged by someone else and
whose harm is acknowledged, and who shares the experience and looks
for, and receives, help and redress from an agency.

In the first stage, a person is injured or suffers at the hand of another
person or institution. In the second, the injured person perceives the
injury as unjust and undeserved and regards him- or herself as being
victimised. In the third, the person looks at others such as the criminal
justice system for recognition of the fact that he or she has become a
victim. Finally, it is only when other people recognise and
acknowledge the fact that the person has been victimised, that the
person is actually or can be regarded as a victim.4
The Centre for Justice and Crime Prevention conducted a national
study on the victimisation of children and youth — aged between 12
and 22 years — in 2005. Some of the key findings over the 12-month
period preceding the study were the following:5
• 41,5% (4,3 million) were victims of crime and violence
• 26,6% of youth reported experiencing violent crime
2
3
4
5

n 1 above, 9.
E Viano Victims and Society (1976) 9-10 Washington DC: Visage, as quoted by
Snyman (n 1 above) 9.
Snyman (n 1 above) 9-10.
L Leoschut & P Burton How rich the rewards: Results of the 2005 national youth
victimisation survey (2006).
3
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• 25,6% of youth reported experiencing property crime
• 46,1% of males and 36,1% of females reported being the victims of
crime
• 16,3% (or one in five) have reported being threatened, were scared,
or actually hurt at school
• 21,8% reported witnessing violence in the home
• 68,6% reported witnessing violence or injury in their community
• children between 12 – 14 years, and youth between 18 – 20 years,
were most likely to be victimised

The above statistics confirm that South Africans do indeed experience
high levels of criminal victimisation, and illustrate the exceptionally
high levels of victimisation experienced and witnessed by children and
youth.6
The sexual abuse of children, a seemingly increasing phenomenon
on a world-wide scale, deserves special mention. In South Africa a
great deal of confusion about statistics of child sexual abuse exists
because of discrepancies in legal and clinical descriptions and
definitions, accuracy of record-keeping, non-reporting of abuse, lack
of centralised records and registers, and other factors. The concept
of a National Child Protection Register was introduced into South
African law in March 1998 in the new Regulations promulgated under
the (former) Child Care Act 74 of 1983.7 Information was intended to
be captured from three sources, namely criminal court convictions,
children’s court determinations in cases of the physical, emotional or
sexual abuse of children and notifications or reports of child illtreatment or deliberate injury received under section 42(1) of that
Act. Despite the provisions for a National Register, it seems that the
envisaged register did not really get off the ground until 2006. In
December 2006 it was noted that the Register got off to a modest start
in May 2006, with 13 228 names being recorded.8 The Register is
obviously not limited to cases of child sexual abuse, but includes cases
of maltreatment, neglect and other forms of abuse of children.
Undeniably, the introduction of the Register, now also to receive
much more prominence in the new Children’s Act, 2005, will serve to
modernise our child protection system, and to provide for a more
centralised capacity to manage (if only through the availability of
overall national data) the country’s response to the scourge of child
abuse and neglect.9

6
7
8
9

C Frank Quality services guaranteed? A review of victim policy in South Africa
(2007) 8.
GN R416 of March 1998.
Mail and Guardian 22 - 29 December 2006.
J Sloth-Nielsen ‘National Child Abuse Registers’ in CJ Davel & AM Skelton (eds)
Commentary on the Children’s Act (2007) 7-11.
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Despite the lack of coherent and reliable statistics demonstrating
the prevalence or incidence of child sexual abuse, especially on a
national level, the scope of the problem, as far as could be gleaned
from a variety of sources, is nevertheless outlined as follows:
On 15 May 2002, the late Minister of Security, Mr Steve Tshwete, gave
the following figures in Parliament on the incidence of child rape: during
the period January to September 2001, 15 650 cases of child rape were
reported to the South African Police Service. Of these, 5 859 children
were under the age of 12 years and the rest were 12 to 17 years of age.

According to the Annual Report of the South African Police Service
(SAPS) for the period 2005 – 2006, 54 907 cases of rape of both women
and children were reported in that year, while 9 805 cases of indecent
assault were reported. The number of children affected is not clear
from the Report. The Family Violence, Child Protection and Sexual
Offences Units of the SAPS dealt with 61 251 cases during the period
under review — which includes non-sexual crimes — which led to 28
616 arrests.
After conducting an overview of statistics of reported child abuse
over a period of ten years (1991 – 2002), the non-governmental
organisation Childline has noted the following:10
• A massive increase in the number of cases of child sexual abuse
presenting at Childline centres nationally — up by a total of 400 per
cent over the past eight or nine years.
• A decrease in the average age of the sexual assault victim. In 1991
the national average age of the sexually assaulted child seen
nationally was between 10 and 12 years. Presently 50 per cent of all
children attending KwaZulu-Natal’s therapy services after sexual
abuse are under the age of seven years — Childline KwaZulu-Natal,
2002. In the Pietermaritzburg area, this percentage increased even
further in the first third of 2003 to 63 per cent.
• A decrease in the average age of the sexual offender. In 2000, 43 per
cent of all cases of sexual assault reported to Childline nationally
were committed by children under the age of 18 years.
• An escalation in the use of brute force. Many of the sexually abused
children attending Childline’s therapy centres nationally are also
severely beaten and physically intimidated by the person who has
sexually assaulted them.
• An increase in the reported incidence of gang rape. Research on gang
rape conducted by Childline KwaZulu-Natal underlines the complex
issues that accompany the management of this sexual crime against
children and the traumatic impact on the child.

10

J van Niekerk ‘At the coalface: The Childline experience’ in L Richter et al (eds)
Sexual abuse of young children in Southern Africa (2004) 266.
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• An increase in the number of children who present as HIV+ after a
history of sexual assault seen across the centres.

The non-governmental organisation RAPCAN (Resources aimed at
Prevention of Child Abuse and Neglect) runs a child witness support
project at six sexual offence courts in the Western Cape —
Khayelitsha, Wynberg, Atlantis, Cape Town, Paarl and Parow/
Goodwood. In a submission to the Parliamentary Portfolio Committee
on Justice and Constitutional Development in 2006, RAPCAN reported
that in 2005 the organisation prepared over 2 500 child witnesses in
sexual offence matters for these six courts alone. According to the
South African Law Reform Commission (SALRC), NICRO (National
Institution for the Prevention of Crime and the Rehabilitation of
Offenders) estimates that only one out every 20 rapes is reported to
the police while the SAPS places the estimate of reported rapes at one
out of every 35 rapes.11 The SALRC states that whatever the exact
figure, it can be safely argued that there is a substantial and
significant discrepancy between the number of rapes that are
reported to the police, the number of rapes that are revealed as a
result of research and the actual number of rapes that occur in South
Africa. Comparing the South African crime ratios with 1994 Interpol
ratios reported for 89 member states, the South African Police Central
Information Management Centre revealed that South Africa remains in
an ‘undisputed first place’ as far as reported cases of rape are
concerned.12
What is clear is that the levels of child sexual abuse in South Africa
are unacceptably high. Children represent a significant portion of
victims and witnesses who have to appear in court on a daily basis,
testifying to the most horrific crimes imaginable. The plight of these
children have caused Bertelsmann J, in the recent decision of S v
Mokoena; S v Phaswane13 (Mokoena) to call for submissions from
interested parties on, amongst others, the following issues:
Whether, generally speaking, the present provisions of the Criminal
Procedure Act 51 of 1977 that require child victims and child witnesses
to testify:
(a) under oath or affirmation or warning to speak the truth in court,
albeit through an intermediary, without compulsory assistance by a
counselor or similar advisor;
(b) according to the rules of an adversary procedure,
are compatible with the Constitution, which requires in section 28(2)
thereof that the interests of children shall be paramount under any
circumstances. The rules of evidence governing the adversary procedure
11
12
13

SALRC ‘Sexual offences: The substantive law’ Discussion Paper 85 (1999) 66.
SALRC (n 11 above) 67.
2008 2 SACR 216 224-225.
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are in many ways premises upon confrontation of the witness by the
accused and his legal advisor. The constitutional compatibility of
applying this procedure to child witnesses and child victims of violent
crimes, especially sexual offences, is questionable and may not be in the
best interests of the child.

Remarking on the UN Guidelines (referred to in the judgment as the
ECOSOC Guidelines), the Judge stated that these guidelines
‘represent a very thoroughly prepared set of principles that it would
certainly not be inappropriate to recommend to the Minister for
consideration in the development of the policy framework’.14

2.2 Problems experienced by child victims and witnesses
Multiple problems are experienced when cases involving child victims
and witnesses are brought to court. The special difficulties involved
in the present system in obtaining convictions for crimes against
children and the resulting collapse of cases lead to ongoing and
sometimes heightened risk to the victim and to other children. These
relate mainly to:
• the lack of attention to the safety of the child witness prior to trial
via the judicious use and monitoring of bail hearings and bail
conditions;
• the secondary abuse suffered by children who are required to give
testimony in adversarial courts which are designed for adults;
• difficulties associated with the functioning of the courts, including
lack of appropriately trained personnel at all phases of the
investigative and judicial process;
• the endless delays and remands due to congestion of the court
system;
• the exclusion of many child witnesses/victims due to the
misapplication of the ‘competency’ test — both by police and
prosecutors before the matter even reaches the court, as well as by
the court itself;
• problems experienced with the law of evidence;
• the lack of a recognised support person for the child throughout the
court process;
• the lack of independent (legal) representation for the child victim;
• the lack of provision to enable victims and their families to survive
and to ensure their safety if they pursue criminal charges; and

14

Mokoena (n 13 above) 250.
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• the lack of backup resources needed to enable the courts to make
orders which are in the best interests of children and their families.15

Müller and Hollely, focussing in on the adversarial system of criminal
procedure which requires oral evidence to be given at the trial in the
presence of the accused, lists the following difficulties in relation to
child witnesses in the adversarial system:16
• oral evidence
• court delays
• multiple interviews
• confronting the accused
• cross-examination

One of the special considerations that gave rise to the development
of the UN Guidelines is that millions of children throughout the world
suffer harm as a result of crime and abuse of power and that the rights
of those children have not been adequately recognised and that they
may suffer additional hardship when assisting in the justice process.
Again, the mere existence of these difficulties is an indication
that the current level of protection of the rights and interests of child
victims and child witnesses do not live up to the guarantee afforded
by section 28(2) of the Constitution of the Republic of South Africa,
199617 (the Constitution) which, although possible of being limited,
has been shown to be independent of other constitutional rights
bestowed on children and has been labelled ‘an expansive
guarantee’.18

2.3 Protections for child victims and witnesses
The Bill of Rights in Chapter 2 of the Constitution lists additional
protections accruing to both adults and children, coinciding in some
instances with those of the UN Guidelines. These include the right to:
• human dignity (section 10)
• equality or non-discrimination (section 9)
• freedom and security of the person or safety (section 12)
15

16
17
18

During 1996, the National Committee on Child Abuse and Neglect, a multisectoral committee which functioned under the auspices of the (then) National
Department of Welfare, was called upon to develop a discussion paper on a
Blueprint for an effective national strategy on child abuse and neglect. The
difficulties listed above have been imported from the third draft of that paper.
K Müller & K Hollely Introducing the child witness (2000) 80.
Sec 28(2) provides that a child’s best interests are of paramount importance in
every matter concerning the child.
Sonderup v Tondelli 2001 1 SA 2001 (CC); 2001 2 BCLR 152 (CC) para 29.
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• privacy (section 14)
• be protected from maltreatment, neglect, abuse or degradation
(section 28(1)(d) — this right accrues to children only)
• have his or her best interests considered to be of paramount
importance in every matter concerning him or her (section 28(2) —
this right accrues to children only)

The Criminal Procedure Act 51 of 1977 (the Criminal Procedure Act)
contains certain protective measures for child victims and witnesses.
These are to be found in sections 153, 154, 158, 170A and 335. The
extent to which they adequately protect children will be discussed in
more detail in Chapter 4.
Two recently enacted pieces of legislation deserve special
mention in terms of the protections afforded children. The first is the
Children’s Act 38 of 2005 (the Children’s Act) which, once fully
operational, will repeal the Child Care Act 74 of 1983, and which
approaches the protection of children, especially abused or neglected
children — children in need of care and protection — in a much more
holistic fashion than had been the case until present.
The second is the Criminal Law (Sexual Offences and Related
Matters) Amendment Act 32 of 2007 (the new Sexual Offences Act),
which seeks to augment the protection of children, inter alia, by the
proposed establishment of a National Register for Sex Offenders.
Although such a Register has some positive attributes — in that it
should afford additional protection to children from sexual predators
— the South African Law Reform Commission, during its investigation
into sexual offences that gave rise to the new Sexual Offences Act and
after considering the operation of similar registers abroad and the
difficulties experienced, did not recommend the adoption of a
National Register for Sex Offenders. Moreover, the Children’s Act
provides for a National Child Protection Register which will include
the names of persons found unsuitable to work with children, thus
overlapping with the aims of a Sex Offenders Register to a certain
extent.
Apart from the Register, the new Sexual Offences Act establishes
the new offence of sexual grooming19 which is exacerbated by the
growing Internet paedophilia phenomenon. People may be found
guilty for actively grooming children, or assisting others to groom
children for the purpose of committing sexual acts with them. In S v
M,20 Satchwell J describes grooming as ‘an ongoing process aimed at
the child accepting sexual activities’.

19
20

Sec 18.
2007 2 SACR 60 (W).
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Also, the Child Justice Bill [B49 – 2002] (the Child Justice Bill),
approved by the National Assembly on 25 June 2008 and by the Select
Committee on Justice and Security Affairs on 5 September 2008, but
not signed into law yet, while offender-focussed, has been described
as ‘uniquely victimological’ in its orientation in that it ‘accepts that
children that come into conflict with the law are often themselves
victims of violence, neglect and other environmental factors’.21 The
Bill provides for restorative justice options to be applied in response
to offending, which allows for greater scope for victim engagements
in the criminal justice process. In addition, the views of victims have
to be elicited by the prosecution if diversion of a matter involving a
serious offence is considered, and victims are allowed to make victim
impact statements through the prosecution prior to the sentencing of
a child offender.
Apart from legislation, some policy documents also reinforce the
protections for victims of crime. Notable in this regard are:
• the Service Charter for Victims of Crime in South Africa and Minimum
Standards (the Victims’ Charter);
• the National Victim Empowerment Programme (VEP); and
• the Uniform Protocol for the Management of Victims, Survivors and
Witnesses of Domestic Violence and Sexual Offences (Uniform
Protocol)

The Victims’ Charter claims to confer a range of rights on crime
victims. This claim is problematic given that additional rights may
only be conferred in terms of section 234 of the Constitution if these
are adopted by parliament,22 and it appears that the Charter, at this
stage, has only been approved by Cabinet. This places a question mark
over the status of the Charter.
Despite the fact that the VEP has officially been implemented in
1999, the policy document that supports its existence remains in draft
form and is currently in its fourth draft. Its goal is to ‘inform, guide
and facilitate the provision of services to victims of crime and
violence in order to address their needs sufficiently and
effectively’.23
The Uniform Protocol was released for comment late in 2005 and
was developed, according to the National Prosecuting Authority,
because both the Victims’ Charter and the VEP do not offer sufficient
protection for victims, survivors and witnesses in sexual offences and
domestic violence. It has been contended that the Victims’ Charter
21
22
23

Frank (n 6 above) 18.
Frank (n 6 above) 21.
Frank (n 6 above) 24.
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and the VEP were only binding on government departments and the
Uniform Protocol sought to address the accountability of not only the
government departments in services provided to these victims but
also civil society organisations.24 The Uniform Protocol is still in draft
form.
In the discussions that follow, the status of these three documents
should be kept in mind.

24

Frank (n 6 above) 26-27.

3

The guiding principles
and definitions

The UN Guidelines, before embarking on an exposition of various
rights accruing to child victims and witnesses of crime as will be
discussed in the next chapter, set out certain principles and
definitions that should be borne in mind when contextualising those
rights:

3.1 Principles
As stated in international instruments and in particular the
Convention on the Rights of the Child as reflected in the work of the
Committee on the Rights of the Child, and in order to ensure justice
for child victims and witnesses of crime, professionals and others
responsible for the well-being of those children must respect the
following cross-cutting principles:
• Dignity. Every child is a unique and valuable human being and
as such his or her individual dignity, special needs, interests
and privacy should be respected and protected;
• Non-discrimination. Every child has the right to be treated
fairly and equally, regardless of his or her or the parent’s or
legal guardian’s race, ethnicity, colour, gender, language,
religion, political or other opinion, national, ethnic or social
origin, property, disability and birth or other status;
• Best interests of the child. While the rights of accused and
convicted offenders should be safeguarded, every child has the
right to have his or her best interests given primary
consideration. This includes the right to protection and to a
chance for harmonious development:
(i) Protection. Every child has the right to life and survival
and to be shielded from any form of hardship, abuse or
neglect, including physical, psychological, mental and
emotional abuse and neglect;
(ii) Harmonious development. Every child has the right to a
13
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chance for harmonious development and to a standard of
living adequate for physical, mental, spiritual, moral and
social growth. In the case of a child who has been
traumatised, every step should be taken to enable the
child to enjoy healthy development;
• Right to participation. Every child has, subject to national
procedural law, the right to express his or her views, opinions
and beliefs freely, in his or her own words, and to contribute
especially to the decisions affecting his or her life, including
those taken in any judicial processes, and to have those views
taken into consideration according to his or her abilities, age,
intellectual maturity and evolving capacity.

3.2 Definitions
Throughout these Guidelines, the following definitions apply:
• ‘Child victims and witnesses’ denotes children and
adolescents, under the age of 18, who are victims of crime or
witnesses to crime regardless of their role in the offence or in
the prosecution of the alleged offender or groups of offenders;
• ‘Professionals’ refers to persons who, within the context of
their work, are in contact with child victims and witnesses of
crime or are responsible for addressing the needs of children in
the justice system and for whom these Guidelines are
applicable. This includes, but is not limited to, the following:
child and victim advocates and support persons; child
protection service practitioners; child welfare agency staff;
prosecutors and, where appropriate, defence lawyers;
diplomatic and consular staff; domestic violence programme
staff; judges; court staff; law enforcement officials; medical
and mental health professionals; and social workers;
• ‘Justice process’ encompasses detection of the crime, making
of the complaint, investigation, prosecution and trial and posttrial procedures, regardless of whether the case is handled in a
national, international or regional criminal justice system for
adults or juveniles, or in a customary or informal system of
justice;
• ‘Child-sensitive’ denotes an approach that balances the child’s
right to protection and that takes into account the child’s
individual needs and views.

Guiding principles and definitions 15

South African legislation, which includes the Constitution, the
Children’s Act, the new Sexual Offences Act and the Child Justice Bill,
has adopted the definition of child as denoting a person under the age
of 18 years.

4

The rights of child
victims and witnesses
of crime

4.1 Introduction
The UN Guidelines highlight ten specific rights accruing to child
victims and children as witnesses of crime. These rights are:
• The right to be treated with dignity and compassion
• The right to be protected from discrimination
• The right to be informed
• The right to be heard and to express views and concerns
• The right to effective assistance
• The right to privacy
• The right to be protected from hardship during the justice process
• The right to safety
• The right to reparation
• The right to special preventive measures

What follows is a verbatim exposition of each of these rights as
described in the UN Guidelines, followed by a discussion, in respect of
each of the rights, of the extent to which South African law and policy
currently provides for or augments such right. Where applicable,
challenges in terms of the capacity of law and policy to give effect to
the above-mentioned rights will be reflected.

17
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4.2 The right to be treated with dignity and compassion
4.2.1 The UN Guidelines
• Child victims and witnesses should be treated in a caring and
sensitive manner throughout the justice process, taking into
account their personal situation and immediate needs, age,
gender, disability and level of maturity and fully respecting their
physical, mental and moral integrity.
• Every child should be treated as an individual with his or her
individual needs, wishes and feelings.
• Interference in the child’s private life should be limited to the
minimum needed at the same time as high standards of evidence
collection are maintained in order to ensure fair and equitable
outcomes of the justice process.
• In order to avoid further hardship to the child, interviews,
examinations and other forms of investigation should be
conducted by trained professionals who proceed in a sensitive,
respectful and thorough manner.
• All interactions described in these Guidelines should be
conducted in a child-sensitive manner in a suitable environment
that accommodates the special needs of the child, according to
his or her abilities, age, intellectual maturity and evolving
capacity. They should also take place in a language that the child
uses and understands.

4.2.2 South African law and policy
Section 6(2)(b) of the Children’s Act provides that all proceedings,
actions or decisions in a matter concerning a child must respect the
child’s inherent dignity. Proceedings are generally understood to
include court proceedings. This provision echoes the constitutional
guarantee, to be found in section 10 of the Constitution, to the effect
that everyone has inherent dignity and the right to have their dignity
respected and protected. Section 6 of the Children’s Act contains
general principles underlying the application of the Act and states
that these principles, such as the right to inherent dignity, guide the
implementation of all legislation applicable to children. It is
therefore a requirement in South African law that children’s inherent
dignity should be respected in all proceedings, and not only in
proceedings under the Children’s Act. The latter Act does not
distinguish between children as victims of crime or as witnesses in
court. Having the protection, development and well-being of all
children at heart, the Act uses the term ‘children’ in the generic sense
and merely defines ‘child’ as a person under 18 years of age.
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It is worthy to note that since children are very often victims of
sexual offences, the new Sexual Offences Act provides in section 2
that one of the objects of the Act is to afford complainants of sexual
offences the maximum and least traumatising protection that the law
can provide.
The Victims’ Charter lists the right of victims to be treated with
fairness and with respect for dignity and privacy. It describes this
right in terms of being attended to promptly and courteously, for
victims to be treated with respect for their dignity and privacy, and
for service providers to take measures to minimise inconvenience to
victims by, inter alia, conducting interviews in the language of their
choice.
The Uniform Protocol provides that service providers must respect
the dignity of the victim.
The preamble to the Code of Conduct for Members of the National
Prosecuting Authority states that:
Above all, this Code requires all prosecutors to respect human dignity
and human rights and to perform their professional duties with full
recognition of the supremacy of the Constitution and the rule of law.

Paragraph 4.2(e) of the Code further provides:
Prosecutors should, furthermore, in the case of child victims and child
witnesses, always ensure that their best interests are taken into
account.

4.2.3 Challenges
The need to be treated with dignity and respect is often linked to
other needs experienced by victims of crime, such as the need for
information, continuity, participation, fair treatment and others.
Frank observes:25
While it has been argued that access to justice and fair treatment is
obvious and should be a given, this issue is regularly noted by victim
advocates as a need, due to the fact that victims are often not taken
seriously, and have their needs subordinated to the criminal justice
process (which prioritises the offender and the administration of
justice). This is essentially about the need to be treated with dignity and
respect, which also relates to other needs ...

It is true that a whole range of needs come into play when children
are exposed to the criminal justice system. Cognisant of these needs,
25

n 6 above, 11.
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and realising that the interests of child victims would be better served
if sexual offence cases could be dealt with in a dedicated court, the
National Prosecuting Authority (NPA) commenced with the roll-out of
special Sexual Offences Courts in 2002. These courts would, among
others, facilitate the optimal use of the available intermediary
facilities, promote the required co-operation with other relevant
role-players, and facilitate the deployment of specialist prosecutors.
By 2005, 54 Sexual Offences Courts had been established, although
the number could be elevated to 75 if those courts which convened as
such for only one or two weeks per month are taken into account.
Despite commitments by government to establish more of these
courts, a moratorium on the establishment of new courts was
announced by the Minister for Justice and Constitutional Development
in 2005. The apparent concern was differences in service delivery that
would be brought about by a continued roll-out of Sexual Offences
Courts. The Minister also called for a strategy to integrate dedicated
courts within the mainstream courts and the development of a
programme through which the best practices and methods employed
in the specialist courts could be spread equally throughout all
courts.26 This has resulted in a decline in the number of truly
dedicated courts country-wide, from 75 (some sitting for a week or
two only per month) to 53 (in 2007) that were actually operative. The
NPA does not support the moratorium and concurs with research
showing the substantive advantages for child victims provided by
‘blueprint compliant’ dedicated Sexual Offences Courts.27
According to the NPA, experience has shown that when dealt with
on the ordinary court rolls, sexual offence matters are postponed
rather easily, resulting in many postponements and lengthy cycle
times with witnesses losing confidence and eventually withdrawing
the matters. Without the required expert handling, the necessary
support for the child is rarely available and the evidence is often
misinterpreted, resulting in much lower conviction rates.28

26

27
28

The information was obtained from the 2007 affidavit submitted by the Deputy
National Director of Public Prosecutions, MJ Mpshe SC, in the Mokoena case (n 13
above).
JM Reynecke & HB Kruger ‘Sexual Offences Courts: Better justice for children?’
(2006) 31(2) Journal for Juridical Science 73-107.
Affidavit by MJ Mpshe SC (n 26 above).
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4.3 The right to be protected from discrimination
4.3.1 The UN Guidelines
• Child victims and witnesses should have access to a justice
process that protects them from discrimination based on the
child’s, parent’s or legal guardian’s race, colour, gender,
language, religion, political or other opinion, national, ethnic or
social origin, property, disability and birth or other status.
• The justice process and support services available to child victims
and witnesses and their families should be sensitive to the child’s
age, wishes, understanding, gender, sexual orientation, ethnic,
cultural, religious, linguistic and social background, caste, socioeconomic condition and immigration or refugee status, as well as
to the special needs of the child, including health, abilities and
capacities. Professionals should be trained and educated about
such differences.
• In certain cases, special services and protection will need to be
instituted to take account of gender and the different nature of
specific offences against children, such as sexual assault
involving children.
• Age should not be a barrier to a child’s right to participate fully in
the justice process. Every child should be treated as a capable
witness, subject to examination, and his or her testimony should
not be presumed invalid or untrustworthy by reason of the child’s
age alone as long as his or her age and maturity allow the giving
of intelligible and credible testimony, with or without
communication aids and other assistance.

4.3.2 South African law and policy
Section 9 of the Constitution guarantees the right to equality. It
provides that the state may not unfairly discriminate directly or
indirectly against anyone on certain grounds, which include race,
gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth. The justice process in general and courts
in particular are state-driven, hence no discrimination based on any
of these grounds is allowed during court proceedings.
The Uniform Protocol provides that service providers may not
discriminate against any victim on any of the following grounds: race,
gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth in or out of wedlock. It reiterates the
grounds listed in the Constitution, with the difference that service
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providers, as opposed to the state, may not discriminate against
victims on such grounds.
Section 2(e) of the Children’s Act states that it is an object of the
Act to protect children from discrimination, exploitation and any
other physical, emotional or moral harm or hazards. As a guiding
principle the Act provides that all proceedings, actions or decisions
involving children must treat the child fairly and equitably, and
protect the child from unfair discrimination on any ground, including
on the grounds of the health status or disability of the child or a family
member of the child.29 Moreover, section 8(2) of the Act requires all
organs of state in any sphere of government and all officials,
employees and representatives of an organ of state to respect,
promote and protect the rights of children as contained in the Act.
In order to increase the level of protection afforded child
witnesses regarding their competency to give testimony as inter alia
required by the UN Guidelines, the SALRC, in its investigation into
sexual offences that preceded the adoption of the new Sexual
Offences Act, recommended the insertion of the following new
provision after section 192 of the Criminal Procedure Act 51 of 1977:30
192A. (1) All persons below the age of 18 years shall be presumed to be
competent to testify in criminal proceedings and no such person shall be
precluded from giving evidence unless he or she is found, at any stage of
the proceedings, not to have the ability or the mental capacity, verbal or
otherwise, to respond to questions in a way that is understandable to
the court.
(2) The evidence given by a person referred to in subsection (1) shall be
admissible in criminal proceedings contemplated in that subsection, and
the court shall attach such weight to such evidence as it deems fit.
(3) The court shall note the reasons for a finding in terms of subsection
(1) on the record of the proceedings.

In addition, the SALRC recommended the amendment of section
164(1) of the Criminal Procedure Act in the following manner (bold
parts indicate proposed omissions and underlined parts proposed
insertions):31
(1) Any person [who, from ignorance arising from youth, defective
education or other cause, is found not to understand the nature and
import of the oath or the affirmation,] may be admitted to give
evidence in criminal proceedings without taking the oath or making the
affirmation: Provided that such person is able to understand questions
put to him or her and to respond to such questions in a manner which is
29
30
31

Sec 6(2)(c)-(d).
Report on sexual offences (2002) 107.
Report on sexual offences (n 30 above) 107.

The rights of victims and witnesses

23

intelligible; and provided further that such person shall, in lieu of the
oath or affirmation, be admonished by the presiding judge or judicial
officer to speak the truth, the whole truth and nothing but the truth.

It is worthy to note that the SALRC’s recommendations in these
respects are not limited to sexual offences trials, but extend to the
competency of children to testify in general.
The proposed new insertion of section 192A in the Criminal
Procedure Act did not find its way to the new Sexual Offences Act, and
the proposed amendment to section 164(1) was adapted by the
Portfolio Committee on Justice and Constitutional Development — see
item 8 of the Schedule to that Act relating to amendments to the
Criminal Procedure Act — to read as follows:
(1) Any person who [from ignorance arising from youth, defective
education or other cause,] is found not to understand the nature and
import of the oath or the affirmation, may be admitted to give evidence
in criminal proceedings without taking the oath or making the
affirmation: Provided that such person shall, in lieu of the oath or
affirmation, be admonished by the presiding judge or judicial officer to
speak the truth[the whole truth and nothing but the truth].

4.3.3 Challenges
Two grounds of possible discrimination appearing in the UN Guidelines
are not reflected in section 9 of the Constitution, namely political or
other opinion and property. However, the grounds listed in the
Constitution are open-ended and not limited to those stated.
It is submitted that the amendment to section 164(1) of the
Criminal Procedure Act does not fully address the concerns raised by
the SALRC in its investigation into sexual offences and fails to give
effect to the constitutional principle that a child’s best interest is of
paramount importance in all matters affecting the child — especially
also in view of the omission of the proposed new section 192A. In the
Mokoena case32 Bertelsmann J states that even in its amended form,
section 164(1) does not take into account that a witness, who, for
whatever reason, may not be able to understand or verbalise an
understanding of the abstract intellectual concepts of truth or
falsehood, may nonetheless be perfectly able to convey the
experience that has led the to witness becoming involved in the
criminal trial. The Judge proceeded to declare the proviso to section
164(1) to be invalid and unconstitutional — pending confirmation by
the Constitutional Court.

32

n 13 above, 244.
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4.4 The right to be informed
4.4.1 The UN Guidelines
• Child victims and witnesses, their parents or guardians and legal
representatives, from their first contact with the justice process
and throughout that process, should be promptly and adequately
informed, to the extent feasible and appropriate, of, inter alia:
• The availability of health, psychological, social and other
relevant services as well as the means of accessing such
services along with legal or other advice or representation,
compensation and emergency financial support, where
applicable;
• The procedures for the adult and juvenile criminal justice
process, including the role of child victims and witnesses, the
importance, timing and manner of testimony, and ways in
which ‘questioning’ will be conducted during the investigation
and trial;
• The existing support mechanisms for the child when making a
complaint and participating in the investigation and court
proceedings;
• The specific places and times of hearings and other relevant
events;
• The availability of protective measures;
• The existing mechanisms for review of decisions affecting
child victims and witnesses;
• The relevant rights for child victims and witnesses pursuant to
the Convention on the Rights of the Child and the Declaration
of Basic Principles of Justice for Victims of Crime and Abuse of
Power.
• In addition, child victims, their parents or guardians and legal
representatives should be promptly and adequately informed, to
the extent feasible and appropriate, of:
• The progress and disposition of the specific case, including the
apprehension, arrest and custodial status of the accused and
any pending changes to that status, the prosecutorial decision
and relevant post-trial developments and the outcome of the
case;
• The existing opportunities to obtain reparation from the
offender or from the state through the justice process,
through alternative civil proceedings or through other
processes.
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4.4.2 South African law and policy
There is no general entrenched right in South African law for a witness
to be informed of the aspects highlighted by the UN Guidelines. The
Victims’ Charter, however, bearing in mind that it is merely a policy
document, confers the right to receive information on victims of
crime. It states that victims have the right to be informed of their
rights and how to exercise them; to ask for explanations in the
victim’s own language; to receive information and to be informed of
all relevant services offered by service providers; to be informed of
the victim’s role in the case, of the approximate duration of the case,
of court dates, witness fees and the witness protection programme;
and to be informed of the status of the case, whether the offender
has been arrested, charged, granted bail, indicted, convicted or
sentenced. Moreover, victims may request reasons for a decision not
to prosecute, are entitled to documents to which lawful access may
be had, may request to receive notification of proceedings that they
may want to attend and may ask the prosecutor to notify their
employers of proceedings that may necessitate their absence from
work.
One of the central actions of the VEP is to provide information to
victims to facilitate interaction with the criminal justice system. The
Uniform Protocol requires service providers to inform victims about
the justice processes, cycle times of cases, the victims’ rights, roles,
responsibilities and opportunities to participate in all processes.
Section 6(5) of the Children’s Act provides that a child, having
regard to his or her age, maturity and stage of development, as well
as his or her parent, must be informed of any action or decision taken
in a matter concerning the child which significantly affects the child.
As far as victims of sexual offences are concerned, section 28 of
the new Sexual Offences Act provides for services for victims relating
to Post Exposure Prophylaxis (PEP) and compulsory HIV-testing of
alleged sex offenders. Subsection (3) of that section provides for the
right to receive certain information as follows:
(3) A victim contemplated in subsection (1) or an interested person
must —
(a) when or immediately after laying a charge with the South African
Police Service or making a report in respect of the alleged sexual
offence, in the prescribed manner, be informed by the police official to
whom the charge is made or by a medical practitioner or a nurse to
whom the incident is reported, as the case may be, of the —
(i) importance of obtaining PEP for HIV infection within 72 hours
after the alleged sexual offence took place;
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(ii) need to obtain medical advice and assistance regarding the
possibility of other sexually transmitted infections; and
(iii) services referred to in subsection (1); and
(b) in the case of an application contemplated in section 30, be handed
a notice containing the prescribed information regarding the compulsory
HIV testing of the alleged offender and have the contents thereof
explained to him or her.

The services referred to in section 28(1) relate to the right to receive
PEP at a public health establishment, at state expense and in
accordance with the state’s prevailing treatment norms and
protocols; to be given free medical advice surrounding the
administering of PEP; and to be supplied with a list containing the
names, addresses and contact particulars of accessible public health
establishments.
4.4.3 Challenges
An important recommendation by the SALRC that did not find
substance in the new Sexual Offences Act relates to the legislative
creation of a category of vulnerable witnesses, which would include
child witnesses.
Having considered legislative provisions for ‘vulnerable’ or
‘special’ witnesses in countries such as the UK, Scotland, New Zealand
and certain territories of Australia, and finding great support amongst
local respondents for the creation of such a category, the SALRC
recommended the enactment of a provision on vulnerable witnesses
in criminal proceedings involving sexual offences.
Although the SALRC mainly confined its recommendations to
sexual offences, it conceded that there is merit in investigating the
extension of the automatic declaration of vulnerable status to all
children giving evidence in criminal proceedings and not only
confining it to child witnesses in sexual offence proceedings.
The SALRC also recommended that a witness be notified by the
prosecution, prior to giving evidence in court, of the possibility that
he or she may be declared a vulnerable witness and of the other
protective measures available to him or her.
The provision recommended by the SALRC, but which was not
enacted as stated above, reads as follows:33
Witness to be notified of protective measures

33

Report on sexual offences (n 30 above) Annexure A, 12 (clause 15).
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(1) The prosecution shall inform a witness who is to give evidence in
criminal proceedings in which a person is charged with the alleged
commission of a sexual offence, or if such witness is a child, such child,
his or her parent or guardian or a person in loco parentis, of the
possibility that he or she may be declared a vulnerable witness in terms
of section 16 and of the protective measures listed in paragrahps (a) to
(g) of section 16(4) prior to such witness commencing with his or her
testimony at any stage of the proceedings.
(2) The court shall, prior to hearing evidence given by a witness
referred to in subsection (1), enquire from the prosecutor whether the
witness has been informed as contemplated in that subsection and shall
note the witness’s response on the record of the proceedings, and if the
witness indicates that he or she has not been so informed, the court
shall ensure that the witness is so informed.

It is submitted that the enactment of the above provision, which
should be extended to all child witnesses and not only those involved
in sexual offence matters, as well as the SALRC’s proposed provision
on vulnerable witnesses,34 is long overdue in the South African
context.

4.5 The right to be heard and to express views and
concerns
4.5.1 The UN Guidelines
Professionals should make every effort to enable child victims and
witnesses to express their views and concerns related to their
involvement in the justice process, including by:
• Ensuring that child victims and where appropriate witnesses
are consulted on the matters set forth above;
• Ensuring that child victims and witnesses are enabled to
express freely and in their own manner their views and
concerns regarding their involvement in the justice process,
their concerns regarding safety in relation to the accused, the
manner in which they prefer to provide testimony and their
feelings about the conclusions of the process;
• Giving due regard to the child’s views and concerns and, if
they are unable to accommodate them, explain the reasons to
the child.

34

Report on sexual offences (n 30 above) Annexure A, 13 (clause 16).
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4.5.2 South African law and policy:
Again, the general right of a child to be heard and to express views
and concerns does not appear to be entrenched in South African
criminal law. Section 10 of the Children’s Act, however, confers the
right on children to participate in an appropriate way and requires
views expressed by children to be given due consideration — provided
that they are of sufficient age, maturity and development to be able
to participate. This right would only be capable of being exercised in
matters falling under the scope of the Children’s Act.
Section 6(3) of the Children’s Act provides that if it is in the best
interests of the child, the child’s family must be given the opportunity
to express their views in any matter concerning the child. As stated
earlier, the general principles in the Children’s Act guide the
implementation of all legislation applicable to children — therefore
this right of the child’s family, being contained in the general
principles, could be exercised in criminal justice proceedings also. In
addition, the Act specifically provides for child participation in
specific areas. For example, in terms of section 69(3) – which relates
to pre-hearing conferences — the child involved in the matter may
attend and may participate in the conference unless the children’s
court decides otherwise. Section 58 allows a child to adduce evidence
in a matter before a children’s court — which is not a criminal court
— and to question or cross-examine a witness or to address the court
in argument. Section 61 requires the presiding officer in a matter
before a children’s court to allow a child involved in the matter to
express a view and preference if the court finds that the child, given
his or her age, maturity and stage of development and any special
needs that the child may have, is able to participate in the
proceedings and the child chooses to do so. Section 14 confirms a
child’s right to bring, and to be assisted in bringing, a matter to a
court — provided that the matter falls within the jurisdiction of that
court,35 while section 31 requires a person holding parental
responsibilities and rights to give due consideration to any views and
wishes expressed by a child before taking any major decisions in
respect of the child.
The Victims’ Charter bestows the right for the victim to be offered
information during criminal investigations and trials on victims of
crime. It purports to guarantee that the police, the prosecution and
correctional service officials will take measures to ensure that any
contribution made by a victim to the investigation, prosecution and

35

This is illustrated by other provisions in the Children’s Act, such as secs
22(6)(a)(ii), 28(3)(c) and 34(5)(b) which allow a child to lodge certain
applications, with the leave of the court.
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parole hearing is heard and considered when deciding on whether to
proceed with the investigation, or in the course of the prosecution or
Parole Board hearing. Victims would be allowed to make further
statements if the first statement was incomplete, and to make
statements to the court, including victim impact statements.
The Uniform Protocol calls upon service providers to ensure that
information provided by victims is recorded and processed
immediately, and that the integrity of such information is maintained
at all times.
4.5.3 Challenges
The Victims’ Charter, apart from the Children’s Act which mainly
deals with non-criminal matters, appears to be the only instrument
that provides for the right to be heard and express views and
concerns. As pointed out earlier, the Charter’s status is unclear and it
does not have the force of law. Given the extensive rights afforded
perpetrators of crime in the Constitution, it appears that there is a
need to entrench victims’ rights to be heard and express views in
legislation dealing with criminal matters. The Criminal Procedure Act
would be the appropriate location for the incorporation of these
rights.

4.6 The right to effective assistance
4.6.1 The UN Guidelines
• Child victims and witnesses and, where appropriate, family
members should have access to assistance provided by
professionals who have received relevant training. This may
include assistance and support services such as financial, legal,
counselling, health, social and educational services, physical and
psychological recovery services and other services necessary for
the child’s reintegration. All such assistance should address the
child’s needs and enable him or her to participate effectively at
all stages of the justice process.
• In assisting child victims and witnesses, professionals should
make every effort to coordinate support so that the child is not
subjected to excessive interventions.
• Child victims and witnesses should receive assistance from
support persons, such as child victim/witness specialists,
commencing at the initial report and continuing until such
services are no longer required.
• Professionals should develop and implement measures to make it
easier for children to testify or give evidence to improve
communication and understanding at the pre trial and trial
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communication and understanding at the pre-trial and trial
stages. These measures may include:
• Child victim and witness specialists to address the child’s
special needs;
• Support persons, including specialists and appropriate family
members to accompany the child during testimony;
• Where appropriate, to appoint guardians to protect the child’s
legal interests.

4.6.2 South African law, policy and practice
The Victims’ Charter states that crime victims have the right to
request assistance, and where relevant, have access to available
social, health and counseling services, as well as legal assistance
which is responsive to victims’ needs. The Charter describes the
responsibility of the police to explain its procedures, inform the crime
victim of his or her rights, and to make an appropriate referral to
other relevant service providers. Additionally the Charter affords
crime victims the services of a court interpreter, special measures in
relation to sexual offences, domestic violence, child support and
maintenance matters. The Charter states that when victims have
special needs, service providers will take reasonable steps to
accommodate these and ensure that the victim is treated in a
responsible manner.
Realising that child witnesses often do not have access to therapy
and often do not have the privilege of receiving court preparation
services prior to appearing in court to testify, the National
Prosecuting Authority created the post of ‘court preparation officer’
(CPO) in 2001. Court preparation involves the process of familiarising
witnesses with the court environment, legal processes and legal terms
at the appropriate level so as to address their fears and concerns
about having to testify — without going into the merits of the matter.
Apart from the 68 CPO appointments since 2001, 71 additional posts
have been created in 2007 due to be filled at court sites based on a
needs analysis. In addition to their court preparation functions, it is
also expected of CPOs to attend to the nourishment needs of child
victims having to attend court, to ensure a safe and child-friendly
environment and to act as temporary care-giver at the court and even
as support person in court if so required. The primary focus is to
ensure that all child victims entering the criminal justice system
receive this service. Since 2001, approximately 80 000 witnesses —
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including adult care-givers accompanying child victims — have been
prepared for court.36
In addition, the National Prosecuting Authority issued National
Policy Directives to all prosecutors in 1999. Part 27 of the Directives
contains directions to prosecutors in the handling of all sexual
offences matters and calls for a victim-centred approach, taking heed
of the physical, emotional and psychological well-being of the victim.
It advises that a single, specialist prosecutor should deal with a sexual
offence matter from beginning to end; that co-operation with other
relevant role-players is required; that privacy and confidentiality
should be protected; that consultations should be held with victims;
that full use should be made of the protective measures contained in
the Criminal Procedure Act (sections 153, 154, 158, 170A and 335);
that expert evidence should be led where appropriate; and that
special vigilance is called for when victims are cross-examined.
In 2007 there were ten ‘one stop care centres’ in South Africa, set
up in order to address the special needs of both child and adult victims
of sexual assault in a holistic manner. These centres are known as the
Thuthuzela (meaning to ‘be comforted’ in Zulu and Xhosa) Care
Centres (TCCs). The rationale underlying the centres is to introduce a
victim-centred approach in a manner that allows for reporting of the
crime and initial interventions in rape cases to be shifted away from
police stations to a victim-friendly centre situated within a hospital.
In this way, the victim is in a position to receive assistance from
medical staff, investigating officers and counselors — all in one place.
The aim is for the TCCs to be a one stop centre of rape care
management, also providing follow-up medical treatment, counseling
and communication with the victim regarding the progress of the
case.
In the case of child victims of sexual abuse and exploitation,
extensive assistance in the form of social, legal and psychological
services is required. Services for such victims in South Africa are
predominantly provided by non-government organisations,37 volunteers and community-based organisations. These civil society
organisations are more experienced than government agencies in the
development and delivery of services to crime victims.38 The services
provided include the following: crisis intervention; counseling;
support during the investigation of an offence; support during the
criminal prosecution and trial; training for allied professionals on

36
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Affidavit by MJ Mpshe SC (n 26 above).
Eg the National Institute for Crime Prevention and the Reintegration of Offenders
(Nicro); RAPCAN; Childline SA; Rape Crisis and Lifeline.
Frank (n 6 above) 39.
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victim issues; advocacy; public education on victim issues; and, to a
lesser extent, crime and violence prevention.
4.6.3 Challenges
The support given to child victims and witnesses in the South African
context could have been greatly enhanced if legislative effect were
given to a proposal by the SALRC during its investigation into sexual
offences. The SALRC recommended the appointment of a support
person, as opposed to an intermediary, who is to support a vulnerable
witness (such as a child victim) during all stages of a criminal
investigation into an alleged sexual offence as well as the trial. It is
widely recognised that testifying in court is a traumatic event,
particularly when giving evidence in criminal proceedings involving a
sexual offence. It is notable that legislative provisions are already in
existence that provides support for an accused person who is a child,
such as section 73(3) of the Criminal Procedure Act. No specific
provision, however, is made for the presence of a support person for
other witnesses. The support person contemplated by the SALRC is
someone who accompanies a vulnerable witness through the criminal
justice process with the purpose of strengthening and encouraging the
witness emotionally by his or her physical presence and may include
a counselor, adviser, other family member, social worker or any other
person of the witness’ choice. This person would be in a position,
amongst others, to render support during the administering of an
oath, affirmation or admonition, as well as during the trial and pretrial stages. The Commission’s formulation of its proposed provision
on the appointment of support persons read as follows:39
Appointment of support persons
(1) The police official responsible for the investigation of a charge
relating to the alleged commission of a sexual offence shall, at the
commencement of such an investigation, inform the complainant in such
charge and any child witness or his or her parent, guardian or a person in
loco parentis, of their right to be accompanied by a support person of
the complainant’s or witness’s choice while making any statement,
undergoing any examination, being interviewed or being questioned.
(2) A support person referred to in subsection (1) is not appointed by
the court and may accompany the complainant or witness during any of
the investigative steps contemplated in that subsection.
(3) Whenever criminal proceedings involving the alleged commission of
a sexual offence are pending before any court and a child witness,
including any complainant, is to give evidence in such court, the court
may at any time on its own initiative or upon request by the prosecutor
39

Report on sexual offences (n 30 above) 137-139.
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direct that such witness be accompanied by a support person of the
witness’s choice when giving evidence in court.
(4) If the court has appointed a support person in respect of a witness in
terms of subsection (3) on its own initiative, such witness may waive the
appointment of such support person: Provided that the court shall
accord such waiver the weight it considers appropriate in view of the
witness’s age and maturity.
(5) The court may, notwithstanding a request in terms of this section,
refuse the appointment of a support person of the witness’s choice if the
court is of the opinion that the appointment of such person will not be in
the interests of justice, and may, after consultation with such witness
and upon furnishing reasons for its refusal, appoint another person as
support person.
(6) A support person appointed in terms of this section may accompany
and be seated with the relevant witness while such witness is making
statements to any person, being interviewed or giving evidence in court.
(7) The court may, if it deems it to be in the interests of justice and in
the best interests of the witness, at any time revoke the appointment of
a support person and may appoint another person in his or her place.
(8) Whenever a witness in respect of whom a support person has been
appointed is to give evidence in court, such person shall affirm to the
court prior to giving support that he or she will –
(a) assist the witness to the best of his or her ability; and
(b) not in any manner interfere with the witness or the evidence
being given.
(9) The state shall pay to a support person appointed in terms of this
section the prescribed witness fees for the duration of the period that
such person is required to assist a witness giving evidence in court.

It is submitted that a provision along the lines of the SALRC’s proposal
should be extended to all child witnesses — and not only to those in
sexual offences matters — and should be included in the Criminal
Procedure Act.
Research indicates that victim services, especially to child victims
of sexual abuse and exploitation, are insufficient to deal with the
social problems created by child sexual abuse. A lack of funding and
other resources have been identified as key factors contributing to
this state of affairs. While the duty to supply victim services lies
primarily with the state, most of the victim services are provided by,
or are outsourced by the state to, civil society organisations and
volunteers. These organisations operate under very uncertain funding
conditions.40 Although the civil society sector in South Africa is well
developed, state reliance on these organisations has not been
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accompanied by a corresponding provision of funding.41 The use of
public-private partnerships to allow the expertise of civil society to be
utilised by the state, at state expense, is a viable way forward.

4.7 The right to privacy
4.7.1 The UN Guidelines
• Child victims and witnesses should have their privacy protected
as a matter of primary importance.
• Information relating to a child’s involvement in the justice
process should be protected. This can be achieved through
maintaining confidentiality and restricting disclosure of
information that may lead to identification of a child who is a
victim or witness in the justice process.
• Measures should be taken to protect children from undue
exposure to the public by, for example, excluding the public and
the media from the courtroom during the child’s testimony,
where permitted by national law.

4.7.2 South African law and policy
The Victims’ Charter states that witness’s right to protection include
that the court may, in certain circumstances, prohibit the publication
of any information — including a witness’ identity — and may order
that the trial be held behind closed doors (in camera).
The Uniform Protocol requires service providers to uphold the
victim’s right to privacy.
Section 153(4) of the Criminal Procedure Act decrees that in
criminal proceedings against an accused person who is under 18 years
of age, the court must sit in camera — subject to the court’s power to
allow the presence of any person who is either necessary for the
proceedings or whose presence is allowed by the court. Section
153(3), on the other hand, allows the court, in sexual offence
matters, to exclude members of the public to protect the interest of
a minor complainant or child witness — but only at the request of the
minor’s parent or guardian. The use of the word ‘may’ in subsection
(3) clearly vests the court with a discretion to allow or to refuse such
a request. The determining factor in deciding whether such a request
ought to be granted or not will be the interests of justice, but it is
41
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clear that the court might be of the view that the mere fact that the
complainant is a minor would not in itself justify the exclusion of
members of the public from the proceedings.42
Section 153(5) again vests the court with a discretion to direct
that criminal proceedings — not limited to sexual offence matters —
should proceed in camera if a child witness is called to the witness
stand — subject to the court’s power to allow the presence of those
persons who are either necessary for the proceedings or are allowed
by the court to remain in attendance.
Section 154 of the Criminal Procedure Act prohibits the
publication of certain particulars in a number of circumstances.
Subsection (3) expressly prohibits the publication of information
which may reveal the identity of witnesses under the age of 18 years
— with the exception that the judicial officer may authorise the
publication of certain information if publication, in his or her opinion,
would be just and equitable and in the interest of any particular
person.
The SALRC heard evidence that, notwithstanding the protective
provisions of the Criminal Procedure Act, it has become common
place for the media to report on sexual offences or alleged sexual
offences, sometimes by including names or identifying details of the
victim or the alleged offender or even graphic details of the offence
committed.43 To tighten the enforcement of the prohibition, the
SALRC recommended that the penalties for a contravention of the
prohibition be increased — from the original one year term of
imprisonment to three years (or a fine) in the case of adults in respect
of whom the publication or revelation of identity was done, and to
five years (or a fine) in the case of children in respect of whom the
publication or revelation of identity was done. The amendment to
section 154(5) proposed by the Commission would not be limited to
sexual offences only but would cover child witnesses in all manner of
criminal proceedings. The proposals have been incorporated in the
new Sexual Offences Act.44
The sanctions against transgressing the provisions of section
154(3) have further been strengthened by making the provisions of
section 300 of the Criminal Procedure Act — dealing with compensation for damage suffered — applicable to the wrongful publication
of information or revelation of identity in the case of proceedings
relating to sexual offences.
42
43
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4.7.3 Challenges
According to Bertelsmann J,45 there is no additional yardstick by
which a differentiation between subsections (3) and (5) of section 153
of the Criminal Procedure Act, on the one hand, and subsection (5),
on the other, could be justified. Whether a child witness has been
subpoenaed in terms of subsection (5) and is required to attend court
because he or she is a complainant or witness as intended by
subsection (3) in respect of a sexual offence, the protection against
having to appear in open court with all the possible stress and
potentially negative or embarrassing publicity should be the same as
that which the child accused enjoys.
The learned Judge proceeded to declare subsections (3) and (5) of
section 153 to be unconstitutional. In the case of subsection (5) the
word ‘may’ should be struck out and ‘must’ should be read in to
replace it. In respect of subsection (3), the word ‘must’ should be
read in after the words ‘... at the request of such other person or, if
he is a minor, must direct’; while the words ‘... at the request of his
parent or guardian ...’ should be regarded as having been deleted.
The declaration of unconstitutionality remains subject to
confirmation by the Constitutional Court.
The exception created in section 154(3) allowing the judicial
officer to authorise publication of such information as he or she may
deem fit if publication would in his or her opinion be just and
equitable and in the interest of any particular person, may be
considered to be falling short of the dictates of section 28(2) of the
Constitution in the case of child witnesses. However, judicial officers
are of course bound by the provisions of the Constitution which
implies that whenever a judicial officer exercises his or her discretion
in terms of section 154(3) in the case of child witnesses, he or she will
have to consider the best interests of the child, which, as has been
shown, may be subject to limitation, vis-à-vis the notions of ‘just and
equitable’ and ‘in the interest of any particular person’.

4.8 The right to be protected from hardship during the
justice process
4.8.1 The UN Guidelines
• Professionals should take measures to prevent hardship during
the detection, investigation and prosecution process in order to
ensure that the best interests and dignity of child victims and
45
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witnesses are respected.
• Professionals should approach child victims and witnesses with
sensitivity, so that they:
• Provide support for child victims and witnesses, including
accompanying the child throughout his or her involvement in
the justice process, when it is in his or her best interests;
• Provide certainty about the process, including providing child
victims and witnesses with clear expectations as to what to
expect in the process, with as much certainty as possible. The
child’s participation in hearings and trials should be planned
ahead of time and every effort should be made to ensure
continuity in the relationships between children and the
professionals in contact with them throughout the process;
• Ensure that trials take place as soon as practical, unless delays
are in the child’s best interest. Investigation of crimes
involving child victims and witnesses should also be expedited
and there should be procedures, laws or court rules that
provide for cases involving child victims and witnesses to be
expedited;
• Use child-sensitive procedures, including interview rooms
designed for children, interdisciplinary services for child
victims integrated in the same location, modified court
environments that take child witnesses into consideration,
recesses during a child’s testimony, hearings scheduled at
times of day appropriate to the age and maturity of the child,
an appropriate notification system to ensure the child goes to
court only when necessary and other appropriate measures to
facilitate the child’s testimony.
• Professionals should also implement measures:
• To limit the number of interviews: special procedures for
collection of evidence from child victims and witnesses should
be implemented in order to reduce the number of interviews,
statements, hearings and, specifically, unnecessary contact
with the justice process, such as through use of video
recording;
• To ensure that child victims and witnesses are protected, if
compatible with the legal system and with due respect for the
rights of the defence, from being cross-examined by the
alleged perpetrator: as necessary, child victims and witnesses
should be interviewed, and examined in court, out of sight of
the alleged perpetrator, and separate courthouse waiting
rooms and private interview areas should be provided;
• To ensure that child victims and witnesses are questioned in a
child-sensitive manner and allow for the exercise of
supervision by judges, facilitate testimony and reduce
potential intimidation, for example by using testimonial aids
or appointing psychological experts.

38

The rights of victims and witnesses

4.8.2 South African law and policy
The Victims’ Charter purports to guarantee that the police (during
investigations), the prosecutors and court officials (during
preparation for and during the trial proceedings) as well as all other
service providers will take measures to minimise any inconvenience to
witnesses by, amongst others, conducting interviews in the language
of the witness’ choice and in private, if necessary. According to the
Charter these measures, among others, such as the right to be
attended to promptly and courteously, and with respect for the
witness’ dignity and privacy, will prevent witnesses from being
subjected to secondary victimisation.
The Uniform Protocol provides that service providers shall uphold
an applicable code of ethics and conduct; ensure that there are victim
safety measures in place; and address — seriously, expeditiously and
without reprisal — concerns and complaints by victims about any of
their services.
According to section 158 of the Criminal Procedure Act, the
accused must be present at all criminal proceedings. Subsection (2),
providing for the giving of evidence through closed circuit television
or similar electronic media, clearly presents an exception to this rule.
Professor N Steytler of the University of the Western Cape has argued
that this exception does not appear to be consistent with an accused’s
right to be present at trial.46 While it may be acknowledged that
section 158(2) and (3) constitutes a limitation of the right of the
accused to be present, the SALRC, in its investigation into sexual
offences, argued that this limitation is reasonable and justifiable
when measured against the criteria prescribed in section 36(1) of the
Constitution.47
Section 158 is clearly designed to protect vulnerable persons, such
as child witnesses. The SALRC thought the provisions to be lacking in
its protection of these persons because of the requirement that the
facilities (closed circuit television or similar electronic media) must
be readily available or obtainable, stating that the requirement
obviously limits the use of the protective measure to those centres
where such facilities are available.48 It therefore recommended that
section 158 be amended to provide for a transfer of the criminal
proceedings to another court with the required facilities, taking into
account factors such as the need to protect the person who is to give
evidence from traumatisation, the wishes of such person and others
46
47
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who are to give evidence, costs, inconvenience and unreasonable
delays.
The Portfolio Committee on Justice and Constitutional
Development rejected the SALRC’s recommendations in this respect,
opting instead to provide greater protection to child witnesses, and in
particular, child witnesses below the age of 14 years. In terms of the
new Sexual Offences Act, the protective measure49 reads as follows:
158(5) The court shall provide reasons for refusing any application by the
public prosecutor for the giving of evidence by a child complainant
under the age of 14 years by means of closed circuit television or similar
electronic media, immediately upon refusal and such reasons shall be
entered into the record of the proceedings.

Section 170A of the Criminal Procedure Act gives the court a
discretion to order the use of an intermediary when the witness is a
child and if such a witness would be exposed to “undue mental stress
or suffering” when giving testimony. No questioning of a person in
respect of whom an intermediary has been appointed may take place
in any manner other than through the intermediary. Interestingly, in
Klink v Regional Court Magistrate NO and Others50 a constitutional
challenge was dismissed on the basis that the section does not
preclude an accused person from representing himself or from having
the right to legal representation. The Court held, per Melunsky J, that
the appointment of an intermediary does not deny an accused the
right to a fair trial or limits his right to cross-examine a witness. This
was also the view of the court in the case of K v Regional Magistrate’s
Court,51 in which section 170A was challenged on the basis that it
infringed the rights of the accused to a fair trial. The court found that
the procedure in terms of section 170A was not unconstitutional
because an accused person still retains the right to cross-examine and
is at all times able to view the demeanour of the witness. The court
came to this conclusion specifically because it recognised that the
adversarial system — in particular cross-examination — affects the
ability of child witnesses to give evidence. The communication ability
of the child and the way in which the child is questioned may distort
the meaning attached to what the child is saying and may in some
circumstances ‘obfuscate rather than reveal the truth’.52
Schwikkard holds that the purpose of the right to confront one’s
accuser — as a component of the constitutional right to challenge
evidence — is to assist in ascertaining the truth. Where a direct
49
50
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confrontation would actually negate this purpose, and would be
better served by the use of an intermediary, there can be no finding
of unconstitutionality.53
Similarly the rationale behind the right to cross-examine — also a
component of the constitutional right to challenge evidence — is the
pursuit of truth and to prevent a conviction based on unreliable
evidence. Cross-examination through an intermediary can adversely
affect the defence in the cross-examination and can blunt the
effectiveness of cross-examination. Both Schwikkard and Van der
Merwe conclude that the use of an intermediary and any electronic
device such as closed-circuit television may limit the right to
challenge evidence in an adversarial context.54
However, this limitation can be justified in the context of a
section 36 limitation analysis:55
• Section 170A is a law of general application which is neither
capricious nor arbitrary.
• The purpose and object is to enhance the fact-finding process and to
protect the child’s constitutional right not to be abused by enabling
the child witness to testify in environment free from fear and
intimidation and in a way that the child can understand.
• The extent of the limitation is such that it does not negate the right
to cross-examination. The defence may still cross-examine the witness and observe the witness.
• Section 170A may impair the right to challenge evidence but it does
so only to the extent that it is necessary to protect the child. The
protection of a child witness is of compelling importance in light of
research proving the harmful effects of the adversarial process on
child witnesses.56

Van der Merwe concludes that the child’s right in terms of section
28(2) must be given considerable weight when considering the impact
of section 170A on the accused’s right to challenge evidence.57
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The Minister for Justice and Constitutional Development may
determine the persons or class of persons who are competent to be
appointed as intermediaries. The following categories of persons have
been designated: medical practitioners, family counselors, child care
workers, social workers, educators and psychologists.58
Section 170A was specifically designed in recognition that the
ordinary adversarial trial procedure is at times insensitive to the
needs of the child victim, especially in cases involving child abuse.59
A problem encountered with the provision on intermediaries is
that the Criminal Procedure Act does not envisage any other role for
the intermediary in court. The only indication of what is expected
from an intermediary is set out in section 170A(2)(b) that provides
that an intermediary must convey the general purport of questions to
the relevant witness. This lack of detail is problematic. Moreover, the
intermediary system experiences a number of practical difficulties:
the inconsistency with which the court’s discretion to appoint an
intermediary is exercised; the failure to have intermediaries at court
when required and the fact that there is no system of accreditation of
intermediaries.60
In order to address these difficulties, the SALRC proposed the
adoption of the following provisions (to be added as subsections to
section 170A):61
(5) If a court has directed that a vulnerable witness (as contemplated in
the SALRC’s proposed Sexual Offences Act) should be allowed to give
evidence through an intermediary, such intermediary may –
(a) convey the general purport of any question to the relevant
witness;
(b) inform the court at any time that the witness is fatigued or
stressed; and
(c) request the court for a recess.
(6) An intermediary referred to in subsection (5) shall be summoned to
appear in court on a specified date and at a specified place and time to
act as an intermediary and shall, upon failure to appear as directed,
appear before the court to advance reasons for such failure, upon which
the court may act as it deems fit.

While not incorporating the exact words of the above proposal by the
SALRC in the new Sexual Offences Act, the Portfolio Committee on
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Justice and Constitutional Development made an attempt to expand
the level of protection afforded children. First, it incorporated the
phrase ‘biological or mental’ before the phrase ‘age of eighteen
years’ in subsection (1) of section 170A — which would mean that a
person’s mental age needs not to be limited to 18 and that an
intermediary can be appointed for a person who may be 25 but has
the mental age of 17. Second, it included the following provisions
after subsection (6):62
(7) The court shall provide reasons for refusing any application or
request by the public prosecutor for the appointment of an intermediary
in respect of child complainants under the age of 14 years, immediately
upon refusal and such reasons shall be entered into the record of the
proceedings.
(8) An intermediary referred to in subsection (1) shall be summoned to
appear in court on a specified date and at a specified place and time to
act as an intermediary.
(9) If, at the commencement of or at any stage before the completion
of the proceedings concerned, an intermediary appointed by the court:
(a) is for any reason absent;
(b) becomes unable to act as an intermediary in the opinion of the
court; or
(c) dies,
the court may, in the interests of justice and after due consideration of
the arguments put forward by the accused person and the prosecutor:
(i) postpone the proceedings in order to obtain the intermediary’s
presence;
(ii) summons the intermediary to appear before the court to
advance reasons for being absent;
(iii) direct that the appointment of the intermediary be revoked
and appoint another intermediary; or
(iv) direct that the appointment of the intermediary be revoked
and that the proceedings continue in the absence of an
intermediary.
(10) The court shall immediately give reasons for any direction referred
to in subsection (9)(iv), which reasons shall be entered into the record of
the proceedings.

4.8.3 Challenges:
The Portfolio Committee on Justice and Constitutional Development
decided to limit the protective measure in section 158 of the Criminal
Procedure Act to children under 14 years of age. The definition of
62
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‘child’ in the new Sexual Offences Act, as well as the corresponding
definition in the Constitution, and also in other statutes such as the
Children’s Act, makes it clear that persons are to be considered
children when they are under the age of 18 years.
Bertelsmann J in the Mokoena case63 concurs with this view and
declared the new section 158(5) to be irrational and discriminatory
and therefore unconstitutional. The remedy in the court order (still
subject to confirmation by the Constitutional Court) was that the
words ‘under the age of 14 years’ should be considered ‘pro non
scripto’, in other words they should be disregarded, as if they had
never been written.64
In the view of Bertelsmann J,65 it is difficult to fathom why the
legislature should have seen fit to demand, in section 170A of the
Criminal Procedure Act, that a child victim should be exposed to
‘undue’ stress and suffering before the services of an intermediary
may be considered. This threshold provision places a limitation upon
the best interests of the child that is neither reasonable nor
justifiable when weighed up against the legitimate concerns of the
accused, the court and the public interest. To demand an
extraordinary measure of stress and anguish before the assistance of
an intermediary can be called upon clearly discriminates against the
child and is, according to the learned judge, constitutionally
untenable. Moreover, Bertelsmann J argued, the new subsection (7)
quoted above allows the court to refuse the appointment of an
intermediary to a child complainant under the age of 14 years,
evidently in those circumstances where an intermediary is available.
According to the judge it is difficult to imagine a case where the
interests of justice would not best be served by the appointment of
an intermediary to a child victim of such tender age, nor is it easy to
imagine a ground upon which such a request might be dismissed —
always provided that an intermediary is available at all. The Judge
proceeded to declare the provisions of section 170A(1) and (7) invalid
and unconstitutional, subject to certification by the Constitutional
Court.

4.9 The right to safety
4.9.1 The UN Guidelines
• Where the safety of a child victim or witness may be at risk,
appropriate measures should be taken to require the reporting of
63
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those safety risks to appropriate authorities and to protect the
child from such risk before, during and after the justice process.
• Professionals who come into contact with children should be
required to notify appropriate authorities if they suspect that a
child victim or witness has been harmed, is being harmed or is
likely to be harmed.
• Professionals should be trained in recognising and preventing
intimidation, threats and harm to child victims and witnesses.
Where child victims and witnesses may be the subject of
intimidation, threats or harm, appropriate conditions should be
put in place to ensure the safety of the child. Such safeguards
could include:
• Avoiding direct contact between child victims and witnesses
and the alleged perpetrators at any point in the justice
process;
• Using court-ordered restraining orders supported by a registry
system;
• Ordering pre-trial detention of the accused and setting special
‘no contact’ bail conditions;
• Placing the accused under house arrest;
• Wherever possible and appropriate, giving child victims and
witnesses protection by the police or other relevant agencies
and safeguarding their whereabouts from disclosure.

4.9.2 South African law and policy
The Victims’ Charter states that victims have the right to be free from
intimidation, harassment, fear, tampering, bribery, corruption and
abuse and calls upon witnesses to report any such threat to the police
or a senior state prosecutor. Subject to certain requirements,
witnesses may make application to be included in a witness protection
programme which will protect them — as far as possible — from all
forms of undue influence, harassment or intimidation. According to
the Charter the right includes that the court may prohibit the
publication of the witness’ identity (in terms of section 154 of the
Criminal Procedure Act), and that the trial be held behind closed
doors (in terms of section 153 of that Act). Finally, the Charter alerts
victims to their right to request Correctional Services to inform them
if an offender has escaped or has been transferred to another
correctional facility.
A novel protective measure relating to children in need of care
and protection has for the first time been incorporated into South
African law. Section 153(1) of the Children’s Act authorises the police
to issue a written notice to an alleged offender to leave the home or
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place where an abused or neglected child resides and to refrain from
entering such home or place or having contact with the child until the
offender’s appearance at a children’s court. The police may only be
requested to issue such a notice by a provincial department of social
development or a designated child protection organisation, which in
turn must be satisfied that there is a threat of the child being abused
in a manner causing physical injury, sexual abuse or deliberate
neglect, and that it would be in the best interests of the child to
remove the alleged offender from the child’s residence, as opposed
to removing the child himself or herself. Upon appearance of the
alleged offender at a children’s court, the court may summarily
inquire into the circumstances that gave rise to the issuing of the
notice and may:66
• issue an order prohibiting the offender from entering the home or
place where the child resides or from having contact with the child,
or both from entering such home or place and having contact with the
child, for such period of time as the court deems fit;
• order that the alleged offender may enter the home or the place
where the child resides or have contact with the child upon such
conditions as would ensure that the best interests of the child are
served;
• order that the alleged offender will be responsible for the
maintenance of his or her family during the determined period;
• refer the matter to a designated social worker for an investigation; or
• make such other order as the court deems fit.

Further protections in South African law for child victims and
witnesses relate to the duty on professionals and other persons who
come into contact with children to report suspicions of abuse or
neglect;67 the factors that may be taken into account by the court in
considering whether an accused person should be released on bail68
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and conditions for such release;69 and inclusion in a witness
protection programme.70
4.9.3 Challenges
In the case of Carmichele v Minister of Safety and Security71 the
applicant instituted proceedings against the Minister for Safety and
Security and the Minister for Justice and Constitutional Development
for damages arising from failure to comply with a legal duty to
prevent her from harm. The applicant had been subjected to a vicious
attack by a male perpetrator who had been released on bail for
another attack, despite having had a criminal record for a charge of
rape at the time of his release. No conditions were imposed upon the
male perpetrator when he was released on bail. In her particulars of
claim the applicant contended that the relevant members of the
South African Police Service and the prosecutors owed her a duty to
ensure that she enjoyed her constitutional rights of, inter alia, the
right to life, the right to respect for and protection of her dignity, the
right to freedom and security, the right to personal privacy and the
right to freedom of movement. The Constitutional Court found that
there is a duty imposed on the state and all of its organs not to
perform any act that infringes on the rights entrenched in the Bill of
Rights and that ‘in some circumstances there would also be a positive
component which obliges the state and its organs to provide
appropriate protection to everyone through laws and structures
designed to afford such protection’.72 However, the Court also stated
that ‘in considering the legal duty owed by a prosecutor either to the
public generally or to a particular member thereof, a court should
take into account the pressures under which prosecutors work,
especially in the magistrates’ courts. Care should be taken not to use
hindsight as a basis for unfair criticism. To err in this regard might
well have a chilling effect on the exercise by prosecutors of their
judgment in favour of the liberty of the individual’.73 According to the
Constitutional Court each case should be dealt with on its own merits,
which implies that a legal duty on the state to protect the rights and
freedoms of individuals may not necessarily be proven in every case.
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4.10 The right to reparation
4.10.1 The UN Guidelines
• Child victims should, wherever possible, receive reparation in
order to achieve full redress, reintegration and recovery.
Procedures for obtaining and enforcing reparation should be
readily accessible and child-sensitive.
• Provided the proceedings are child-sensitive and respect these
Guidelines, combined criminal and reparations proceedings
should be encouraged, together with informal and community
justice procedures such as restorative justice.
• Reparation may include restitution from the offender ordered in
the criminal court, aid from victim compensation programmes
administered by the state and damages ordered to be paid in civil
proceedings. Where possible, costs of social and educational
reintegration, medical treatment, mental health care and legal
services should be addressed. Procedures should be instituted to
ensure enforcement of reparation orders and payment of
reparation before fines.

4.10.2 South African law and policy
The Victims’ Charter distinguishes between the right to compensation
and the right to restitution. Compensation refers to an amount of
money awarded by a criminal court to a victim who has suffered loss
or damage to property, including money, as a result of a criminal act
or omission. Restitution refers to cases where the court, after
conviction, orders the accused to return the victim’s property or
goods unlawfully taken, or to repair property or goods unlawfully
damaged, in order to restore the position in which the victim had
been prior to the commission of the offence. The Charter contains
guidelines to enforce both these rights.
Section 300 of the Criminal Procedure Act authorises a criminal
court to award compensation to victims where an offence has caused
damage to or loss of property. An application for such an award must
be made by the injured person or the prosecutor acting on the
instructions of the injured person, and an award has the effect of a
civil judgment. The scope of section 300 has recently been extended
to include the suffering of any physical, psychological or other injury
or loss of income or support by victims of sexual offences whose
identity has been revealed or information published contrary to the
prohibition in section 154 of that Act.74 Section 335A of the Criminal
Procedure Act has also been amended to increase the penalties
applicable to persons who publish any information which may reveal
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the identity of victims of sexual offences as from the date on which
the offence was committed until the prohibition in section 154
commences, and similarly extends the scope of section 300.75
The Child Justice Bill, although its scope is limited to offences
committed by child offenders and excludes adult accused persons,
encourages the use of restorative justice sentencing and diversion
options. In terms of the Bill the range of diversion options provided
for may be applied as substantive sentencing options by a child justice
court. So for instance a child offender may be required, whether as
part of a diversion order or as part of sentencing, to:
• make restitution, which would include the returning or restoring of a
specified object to a specified victim or victims of the alleged offence
where the object can be returned or restored;
• make symbolic restitution, which would imply the giving of an object
owned, made or bought by the child to a specified person, persons,
group of persons or community, charity or welfare organisation or
institution as symbolic restitution for the harm caused by the child;
• provide some service or benefit to a specified victim or victims;
• pay compensation to a specified person, persons, group of persons or
community, charity or welfare organisation or institution if the child
or his or her family is able to afford this;
• attend a family group conference or victim-offender mediation or any
other restorative justice option; and
• make restitution or pay compensation as an alternative to the
payment of a fine.76

The Child Justice Bill also allows victims to make a statement during
sentencing proceedings which reflects the physical, psychological,
social, financial or any other consequences of the offence for the
victim. Victim impact statements are admissible as evidence upon its
production, unless disputed.
In 2006 the National Director of Public Prosecutions (NDPP) lodged
an application in the Cape High Court seeking an asset forfeiture order
in terms of section 50 of the Prevention of Organised Crime Act 121 of
1998.77 The defendant, a foreign national, had previously been

74
75
76

77

See item 6 of the Schedule to the new Sexual Offences Act relating to
amendments to the Criminal Procedure Act.
See item 20 of the Schedule.
Although the options listed can be related to specific clauses of the Child Justice
Bill, the clause numbers are not indicated since the Bill, at the time of writing, is
still under consideration by parliament. The continued deliberations may have an
impact on the final section numbers once the Bill is enacted.
This case, as yet unreported, followed the application for preservation of the
assets in the case of National Director of Public Prosecutions v Braun and Another
[2007] 1 All SA 211 (C).

The rights of victims and witnesses

49

convicted of sexual offences against minors in South Africa while
having immovable property registered in the country in his name.
Some of these offences were committed on the defendant’s property.
The NDPP, supported by the Centre for Child Law (CCL) as amicus
curiae, contends that the immovable property constitutes an
‘instrumentality’ of offences under the Sexual Offences Act 23 of 1957
— the relevant portions of which have now been repealed by the new
Sexual Offences Act — in that it provided the defendant with a secure
private residence within which to exploit children sexually. By
forfeiting this property to the state, one of the underlying objectives
of the Prevention of Organised Crime Act, namely to use the proceeds
derived from property for law enforcement and victim support
services, would be achieved. In terms of section 69A of the Act,
proceeds from forfeited assets may be allocated to law enforcement
agencies or to organisations or funds established with the object of
rendering assistance in any manner to the victims of crime. At the
time of writing, the mentioned application was still under
consideration by the High Court.
4.10.3 Challenges
The range of innovative sentencing options contained in the Child
Justice Bill is available to child offenders only. The Child Justice Bill,
attempting to create a comprehensive criminal procedure system for
child offenders, will, upon enactment, remove all specific references
to child offenders in the Criminal Procedure Act. The latter Act will
therefore apply in the case of adult offenders, except for those
procedural issues that have not been affected by the Child Justice
Bill. At present the Criminal Procedure Act, in section 276, contains
the following sentencing options (under the heading ‘nature of
punishments’):
• imprisonment, including imprisonment for life or imprisonment for an
indefinite period;
• periodical imprisonment;
• declaration as an habitual criminal;
• committal to any institution established by law;
• a fine;
• correctional supervision; and
• imprisonment from which such a person may be placed under
correctional supervision in the discretion of a Commissioner or a
parole board.

Sentences may also be postponed or suspended in terms of section 297
of the Criminal Procedure Act. This can be done with or without
conditions, and the conditions do allow for compensation and ‘the
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rendering of a service of benefit’. The time is ripe for consideration
that the Criminal Procedure Act should be amended to allow for
further sentencing options based on a restorative justice approach
similar to those contained in the Child Justice Bill from which victims
of crime can benefit to a much greater extent.78

4.11 The right to special preventive measures
4.11.1 The UN Guidelines:
• In addition to preventive measures that should be in place for all
children, special strategies are required for child victims and
witnesses who are particularly vulnerable to recurring
victimisation or offending.
• Professionals should develop and implement comprehensive and
specially tailored strategies and interventions in cases where
there are risks that child victims may be victimised further. These
strategies and interventions should take into account the nature
of the victimisation, including victimisation related to abuse in
the home, sexual exploitation, abuse in institutional settings and
trafficking. The strategies may include those based on
government, neighbourhood and citizen initiatives.

4.11.2 South African law and policy
The Victims’ Charter and the VEP are silent on the topic of recurring
or secondary victimisation. The Uniform Protocol requires service
providers to strive to eliminate secondary victimisation.
Reference has already been made to section 153 of the Children’s
Act which allows the police to issue a written notice to an alleged
offender (suspected of abusing a child or children in his or her
household) requiring him or her to leave the home or the place where
the child resides and to refrain from having contact with the child
until the alleged offender appears in the children’s court. The
provision is clearly aimed at upholding children’s best interests and to
protect them from recurring victimisation. Section 142(c) of the
Children’s Act requires regulations prescribing ‘a broad risk
assessment framework to guide decision-making in the provision of
designated child protection services’. The regulations have already
78

It should be noted that the SALRC, as far back as November 2000, released a
Report on Sentencing (available from http://www.doj.gov.za/salrc/reports/)
recommending the adoption of a Sentencing Framework Act which viewed
restorative justice as a key aspect of the sentencing process. The SALRC’s
recommendations have not been implemented. See further S Terblanche Research
on the sentencing framework bill (2008).
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been drafted and published for comment and are, at the time of
writing, under further consideration by the Department of Social
Development. The draft regulations contain a broad risk assessment
framework which aims to provide guidelines for:
• the identification of children who are being abused or deliberately
neglected;
• the assessment of risk factors to support a conclusion of abuse and
neglect on reasonable grounds;
• the investigation by a provincial department of social development or
a designated child protection organisation upon receipt of a report of
the abuse or neglect of a child; and
• the appropriate protective measures to be taken in respect of an
abused or neglected child.

The guidelines are helpful to professionals such as teachers, social
workers, persons in the medical field, psychologists, religious leaders
and others to identify early signs of child abuse and to place
indicators, such as recurring incidents or reports of abuse, into
context. In deciding upon the appropriate protective measures or
intervention in respect of a child suspected of being abused, the
broad risk assessment framework requires to decision-makers to take
the following into account:
• The total context of the child’s situation, given his or her age, and
the level of risk that the child is being exposed to;
• the feasibility of prevention and early intervention measures to
protect the child, as well as other measures that would minimise the
level of risk yet allowing the child to remain in his or her own home
environment, including the removal of the offender;
• the emotional risk to the child involved in a sudden, unprepared
removal; and
• placement of the child in alternative care should only be considered
in cases where a serious and immediate danger to the child outweighs
the trauma involved in such a removal.

4.11.3 Challenges
According to Du Plessis and Holtman,79 information is possibly the
single most valuable tool in the reduction of victimisation. The
authors aver that it should be used to inform crime prevention
strategies both nationally and locally, and information about crime
should be widely and inclusively disseminated to all communities to
encourage personal responsibility for safety. The media could play a
79

M du Plessis & B Holtman ‘Victimisation reduction and prevention’ in L Davis & R
Snyman (eds) Victimology in South Africa (2005) 164.
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significant role in this regard by moving away from sensationalising
crime to reporting cautiously and constructively with the intent to
educate and inform individuals and communities.
With regard to child victims, the authors contend that there is a
major ideological swing away from programmes that purport to equip
children with the ability to fend off abusers, as crimes of abuse rely
inherently on the imbalance of power between the victim and the
offender. Considerable study of domestic violence demonstrates that
interpersonal crimes are not about the behaviour of the victim, but
rather about the behaviour of the offender. Studies further highlight
that programmes that create awareness of the rights of victims and
access to the assistance of the law are regarded as far more useful
than those claiming to prevent crimes.80

80

Du Plessis & Holtman (n 79 above) 165.

5

Implementation,
co-operation and
monitoring

5.1.1 The UN Guidelines
• Adequate training, education and information should be made
available to professionals, working with child victims and
witnesses with a view to improving and sustaining specialised
methods, approaches and attitudes in order to protect and deal
effectively and sensitively with child victims and witnesses.
• Professionals should be trained to effectively protect and meet
the needs of child victims and witnesses, including in specialised
units and services.
• This training should include:
• Relevant human rights norms, standards and principles,
including the rights of the child;
• Principles and ethical duties of their office;
• Signs and symptoms that indicate crimes against children;
• Crisis assessment skills and techniques, especially for making
referrals, with an emphasis placed on the need for
confidentiality;
• Impact, consequences, including negative physical and
psychological effects, and trauma of crimes against children;
• Special measures and techniques to assist child victims and
witnesses in the justice process;
• Cross-cultural and age-related linguistic, religious, social and
gender issues;
• Appropriate adult-child communication skills;
• Interviewing and assessment techniques that minimise any
trauma to the child while maximising the quality of
information received from the child;
• Skills to deal with child victims and witnesses in a sensitive,
understanding, constructive and reassuring manner;
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• Methods to protect and present evidence and to question child
witnesses;
• Roles of, and methods used by, professionals working with
child victims and witnesses.
• Professionals should make every effort to adopt an
interdisciplinary and cooperative approach in aiding children by
familiarising themselves with the wide array of available
services, such as victim support, advocacy, economic assistance,
counselling, education, health, legal and social services. This
approach may include protocols for the different stages of the
justice process to encourage cooperation among entities that
provide services to child victims and witnesses, as well as other
forms of multidisciplinary work that includes police, prosecutor,
medical, social services and psychological personnel working in
the same location.
• International cooperation should be enhanced between states
and all sectors of society, both at the national and international
levels, including mutual assistance for the purpose of facilitating
collection and exchange of information and the detection,
investigation and prosecution of transnational crimes involving
child victims and witnesses.
• Professionals should consider utilising the present Guidelines as a
basis for developing laws and written policies, standards and
protocols aimed at assisting child victims and witnesses involved
in the justice process.
• Professionals should be enabled to periodically review and
evaluate their role, together with other agencies in the justice
process, in ensuring the protection of the rights of the child and
the effective implementation of the present Guidelines.

5.1.2 South African law and policy
Section 2(d) of the Children’s Act states that it is an objective of the
Act to make provision for structures, services and means for
promoting and monitoring the sound physical, psychological,
intellectual, emotional and social development of children. Section
4(2) requires the Act to ‘be implemented by organs of state in the
national, provincial and, where applicable, local spheres of
government ... in an integrated, co-ordinated and uniform manner’.
The Children’s Act also requires the setting up of national norms
and standards relating to, among others, child protection, which will
further inform service providers of their duties under the Act and
what the minimum standards are.81 The norms and standards have
81

Sec 106(2).
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already been drafted as part of the Regulations to be promulgated
under the Children’s Act.
The new Sexual Offences Act is one of the first pieces of
legislation in South Africa requiring the adoption of a National Policy
Framework which binds the Executive to promote enforcement of
legislative provisions.82 Section 62 of that Act obligates the Minister
for Justice and Constitutional Development to adopt such a
framework, relating to all matters dealt with in the new Sexual
Offences Act, to:
• ensure a uniform and co-ordinated approach by all government
departments and institutions in dealing with matters relating to
sexual offences;
• guide the implementation, enforcement and administration of the
Act; and
• enhance the delivery of service as envisaged in the Act by the
development of a plan for progressive realisation of services for
victims of sexual offences within available resources.

In order to promote co-operation, an Inter-sectoral Committee is
established involving the major role-players tasked with enforcement
of the Act.83
Moreover, the National Commissioner of the South African Police
Service, the National Director of Public Prosecutions and the DirectorGeneral: Health are required to develop training courses84 which
must:
• include training on directives and instructions issued in terms of the
Act;
• include social context training in respect of sexual offences; and
• provide for and promote the use of minimum norms, standards and
procedures to ensure that as many of the relevant role-players
(prosecutors, police officials and medical practitioners) are able to
deal with sexual offences in an appropriate, efficient and sensitive
manner.

Further, the National Director of Public Prosecutions is tasked with
issuing directives on the criteria to be used and circumstances in
which child witnesses and complainants:

82
83
84

The Child Justice Bill, yet to be enacted, contains a similar National Policy
Framework.
The heads of the departments of justice, safety and security, correctional
services, social development, health and the national prosecuting authority.
Sec 66 of the new Sexual Offences Act.
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• should give evidence by means of closed circuit television in terms of
section 158 of the Criminal Procedure Act if the court does not make
such an order on its own initiative or no application to give such
evidence is made;
• should be appointed a competent person as an intermediary in terms
of section 170A of the Criminal Procedure Act;
• should be allowed to give evidence behind closed doors as provided
for in section 153 of the Criminal Procedure Act; and
• should receive the benefit of a prohibition on the publication of their
identities as provided for in section 154 of the Criminal Procedure
Act.85

Individual government departments have also developed programmes
and department specific policies that relate to crime victims. Some of
these that are worth noting are:86
• Victim Empowerment Policy Framework and Guidelines (South African
Police Service)
• Family Violence, Sexual Offence and Child Abuse Units (South African
Police Service)
• Minimum standards for shelters (Department of Social Development)
• Funding support to NGOs to run one-stop crisis centres (Department
of Social Development)
• Funding support to NGOs to train victim support volunteers
(Department of Social Development)
• Establishment of Thuthuzela Rape Care Centres (Department of
Justice and Constitutional Development)
• Patients’ Rights Charter (Department of Health)
• Guidelines for the Management of Child Abuse (Department of Health)

5.1.3 Challenges
It is recognised in a working document of the Department of Social
Development that South Africa needs to improve its capacity to
measure the extent of, specifically, child abuse and neglect.87 The
National Child Protection Register as provided for in the Children’s
Act, if properly implemented and meticulously updated by
comprehensively trained professionals working in all spheres of child
protection, will facilitate the collection of data in this respect.
Currently the data is inadequate, and is drawn from different sources
that use different types of evidence and different definitions of the

85
86
87

Sec 66(2)(a)(ii)-(v).
Frank (n 6 above) 29.
National policy framework and strategic plan for the prevention and management
of child abuse, neglect and exploitation (2004).
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problem.88 This situation gives rise to widely differing incidence
estimates. To aid the planning of services, data is particularly needed
at small geographical area level in order to map the occurrence of
abuse, and ensure that services are adequate to reach those in
need.89
In addition, there is no reliable prevalence information on
children exposed to practices of harmful child labour, trafficking and
commercial sexual exploitation. The task of monitoring these
practices is a daunting one, not least because these abusive practices
are distinguished by their illegality and taboo nature.90
In order to develop interventions for prevention and rehabilitation
of affected children, nationally accepted systems are required that
can provide reasonable estimates of the number of children involved
in the practices referred to above, where the problems are most
acute and the conditions that place children most at risk.91
Finally, the National Child Protection Register should be
implemented in a way to ensure the best possible indicators of abused
and neglected children who come to the attention of the child
protection system, so as to provide at least some indication of the
scale of the incidence.92

88

89
90

91
92

A Dawes & M Mushwana ‘Monitoring child abuse and neglect’ in A Dawes, R Bray &
A van der Merwe (eds) Monitoring child well-being: A South African rights-based
approach (2007) 269.
Dawes & Mushwana (n 88 above) 269.
L Cluver, R Bray & A Dawes ‘Monitoring the worst forms of child labour, trafficking
and child commercial sexual exploitation’ in Dawes, Bray & Van der Merwe (n 88
above) 247.
Cluver, Bray & Dawes (n 90 above) 247.
Dawes & Mushwana (n 88 above) 277.
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