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Foreword

South Africa has a positive history of welfare organisations providing services that are subsidised 
by the State. However, over recent years there has been a reduction in the proportion of funds that 
the Department of Social Development has been providing in transfers to non-profit organisations 
(NPOs). This diminution of funding, together with problems of late payments, has seen NPOs 
providing services to children becoming increasingly cash-strapped. 

It was in this context that the National Association of Welfare NGOs (NAWONGO) took the Free 
State government to court on the issue of funding for NPO service delivery. The case stretched over 
four judgments in which the court directed government to revise its funding model to be more 
equitable, taking into account the fact that NPOs were providing services that DSD was itself 
obliged to provide and that there must be a fair method for determining payments to NPOs. The 
government involved KPMG, to develop a suitable model. This monograph provides a narrative of 
the different stages of the case and summarises the arguments advanced by the different parties 
as well as the judgements delivered. 

The Centre for Child Law attempted to intervene in the matter as amicus curiae when it was to be 
argued in the Supreme Court of Appeal, but the case was referred back to the High Court as it was 
not yet ripe for hearing. The Centre's interest in the case continued, as the funding of welfare 
services for children is vital to the wellbeing of so many children in South Africa.  

This monograph, which has been commissioned by the Centre for Child Law and was written by 
Debbie Budlender, is an important record of the litigation, within the broader context of 
contemporary developments in welfare funding. Although the NAWONGO litigation may not have 
achieved everything that it aimed for, it has had an impact on the landscape of the funding for 
welfare services – particularly with the development of a model. 

In addition to documenting and analysing the different phases of the case, the monograph 
describes the approach adopted by KPMG (of estimating the full needed cost of service delivery, 
and then considering different ways to use the much smaller available pot), and how this was 
refined over the course of the case.

The monograph then provides an analysis of DSD budgets in the Free State which explores the 
trends from before the NAWONGO case to date. The focus is on allocations for children's services, 
and the idea is to track whether the case has, in fact, made a positive impact. The results are 
disappointing because, in real terms, the transfers to NPOs have reduced in the Free State 
province.

A discussion of proposals developed by Cornerstone Economic Research in respect of NPO funding 
is included, as well as an exploration of the latest draft of national DSD's financial awards policy. 
The monograph concludes with recommendations for improved funding of NPO services, and in 
particular funding for children's services. 



2

There is an urgent need for a national model for fair and equitable funding for NPOs.

Professor Ann Skelton
Director: Centre for Child Law



Acronyms and Abbreviations

AFReC   Applied Fiscal Research Centre
CSO   Civil society organisation
CYCC   Child and youth care centre
DSD   Department of Social Development
ECD   Early childhood development
FS   Free State
ISWS   Integrated Social Work Services
MEC   Member of the Executive Council
MTEF   Medium-term expenditure framework
NAWONGO  National Association of Welfare Organisations and 
                                        Non Governmental Organisations

 NPO   Non-profit organisation
PFA   Policy on Financial Awards to Service Providers
PFMA   Public Finance Management Act
Rm   Million rand
RSA   Republic of South Africa
SLA   Service level agreement
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Introduction

A series of judgments of the Free State High Court in respect of funding of non-profit organisations 
(NPOs) is relevant for NPOs and provincial Departments of Social Development in other provinces 
as virtually all the issues raised occur elsewhere. Further, the Free State policy on funding of NPOs 
is almost identical to the national policy, which covers all provinces.

The case, formally titled National Association of Welfare Organisations and Non-Governmental 
Organisations and Others vs the Member of the Executive Council for Social Development, Free 

1
State and Others,  was first considered by the Free State High Court in mid-2010. The fourth and 
final judgment was delivered in August 2014 in the same court. The intervening period saw the 
production of tens of thousands of pages of evidence and argument, and many meetings. The 
related documents contain a wealth of evidence about the challenges related to funding of NPOs 
that deliver social welfare services in South Africa.

This monograph tells the story of the National Association of Welfare Organisations and Non-
Governmental Organisations (NAWONGO) case, documents possible impacts of the case during 
and since its completion, and reflects on some of the proposals and arguments advanced during 

2 
the case by the different protagonists. The story is written from the perspective of one of the 
actors, in that the author served as an expert for NAWONGO and its allies until near the end of the 
case and, among other tasks, submitted affidavits in this role. The Centre for Child Law, which 
commissioned this study, drafted amicus curiae submissions for an appeal phase of the case. The 
appeal was never heard because the matter was removed from the Supreme Court of Appeal roll, 
due to its being “not ripe for hearing”.

The monograph consists of six further sections, as follows:

• The next section provides a brief background to the case, situating it within the broader 
NPO financing context in post-apartheid South Africa.

• The section that follows is the longest, and provides a detailed description of each of the 
stages in the NAWONGO case.

• The description of the case includes multiple references to the costing and model which 
the Free State Department of Social Development (DSD) commissioned KPMG to 
develop. This shorter section provides some further detail of the KPMG model as it 
developed over time.

• The NAWONGO case was in large part about Free State DSD's budget allocations for 
NPOs delivering services on its behalf. The next section examines whether and how the 
Free State DSD budgets have shifted in the period since the NAWONGO case was 
launched.

• The next section looks beyond Free State to describe national-level policy development 
related to NPO financing for social welfare services.

• The final section summarises some of the key issues that emerged over the course of the 
NAWONGO case, and offers suggestions as to how the equitable, efficient and effective 
financing delivery of welfare services can be achieved.

1  Case no: 1719/2010. Free State High Court.
2  S van der Berg's doctoral dissertation, A capabilities approach to the judicial review of resource allocation decisions impacting on socio-economic rights 
    (Stellenbosch University, 2015), includes some discussion of the case, but does not tell the full story.

4
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The Centre for Child Law's interest in documenting the NAWONGO case and its outcomes relates to 
understanding the lessons and opportunities that the case presents for the reform of social welfare 
spending on children. The case was not confined to NPOs delivering services for children. However, 
the applicants in the case included some who were delivering services for children. These services 
were often used as examples in the affidavits of applicants and respondents, and the KPMG model 
looked at these services, among others, in some detail. To illustrate its points in a clear and 
relatively simple way, this monograph uses examples related to children and, in particular, the 
example of child and youth care centres (CYCCs).



Background to the Nawongo case

The Welfare White Paper of 1997 noted the existence of a large institutional infrastructure for 
welfare in civil society, with a “rich tradition” and organisational resource base. It estimated that as 
many as 10 000 civil society organisations (CSOs) were delivering welfare and development 
services. Of these, approximately 2 400 organisations were registered in terms of the National 
Welfare Act of 1978. These organisations, which were affiliated to 26 national councils, were 
subsidised by government although they raised further funds from other sources. The “informal” 
sector of NGOs, in contrast, relied primarily on foreign funding, and often engaged in advocacy 
alongside service delivery.

The then Department of Welfare published a draft new NPO financing policy for consultation even 
before the White Paper was published. The Department had hoped that a final policy would be 
included in the White Paper. This did not happen.

The draft policy confirmed the Department's commitment to supporting organisations financially, 
but was clear that government would not “take sole responsibility for the financing of services, 
thereby creating a culture of dependence”. Further, the level of financing would be “subject to the 
availability of funds within the Department's budget”. However, the Department would prioritise 
non-governmental organisations over for-profit providers “in line with the principle of democracy”.

In 2016, many of the organisations from the previous formal and informal sectors continue to 
operate, but have been joined by many others. The number of early childhood development (ECD) 
centres, in particular, has mushroomed. In budget jargon, the funding of NPOs is referred to as 
“transfers”. In the 2015/16 budget year, transfers to ECD centres across the nine provincial 
Departments of Social Development amounted to 29% of total NPO transfers, and 51% of 
transfers to NPOs delivering services to children. In 2017/18 there will be a conditional grant that 
will channel further funds to ECD.

The DSD's report on the 2012 NPO summit recorded 14 357 NPOs as receiving subsidies, of 
which all but 33 were funded by provincial DSDs. More recent estimates of the number of NPOs 
funded are not available, but in 2016/17, the total combined budgets of provincial DSDs amount 
to R17 781 million, R6 501 million (37%) of which is allocated to NPO transfers. The percentage 
has fallen over time, as it stood at 40% in 2005. The decrease reflects, at least in part, the above-
inflation increases in government salaries, which constitute the other large component of 
provincial DSD budgets. The transfers do not cover the full costs of the NPOs in delivering services. 
Instead, they are framed as “subsidies” or “financial awards”.

Meetings, consultations and other events such as the NPO summit organised by DSD in 2012 and 
the public events organised by the Ministerial Committee to review the Welfare White Paper 
repeatedly highlight a series of common complaints across the provinces. These include but are 
not limited to:

• disparities between the amounts paid for workers (in particular social workers) and 
services inside and outside of government, even though the same services are 
delivered;

• disparities between provinces in the amounts paid for the same services;
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• inadequacies in funding, in respect of both the proportion of the amount of the full 
cost covered and in terms of which services and costs are subsidised;

• failure of subsidy amounts to keep pace with inflation;
• delays in signing service level agreements (SLAs) and making payments once the 

agreements are signed, and lack of opportunity to discuss the contents before 
signing.

As seen below, all of these issues emerged in the NAWONGO case.

Welfare services legislation differs in whether and how it covers funding of services. The Children's 
Act of 2005 (as amended) is the most explicit. It states that the provincial MEC “must” fund 
prevention and early intervention programmes, child and youth care centres, and drop-in centres, 
and “may” fund partial care facilities and ECD programmes. The Older Persons Act of 2006 states 
that the Minister, or MECs through delegated authority, may make financial awards to providers of 
services to older persons, and regulations elaborate on how this should be done. The Child Justice 
Act of 2008 provides for accreditation of diversion programmes and service providers but does not 
discuss funding. The Prevention of and Treatment for Substance Abuse Act of 2008 provides for 
financial awards to service providers, and for regulations in this respect.

In 2004, a new Policy on Financial Awards to Service Providers (PFA) was approved, and 
implementation started in April 2005. National “baseline costing models” and a national funding 
model were reportedly also developed. However, in 2009 DSD recognised that the policy needed 
to be reviewed. A draft reviewed policy was completed in 2014/15 with subsequent consultation, 
but by mid-2016 the policy had not been finalised. 

7



The Stages of the Case

This section of the monograph deals with the stages of the NAWONGO case. The material is 
presented in some detail, although nowhere near the level of detail in the court papers.

The application
The initial court application was brought in mid-2010 by NAWONGO, NG (Nederduits 
Gereformeerde) Social Services Free State and Free State Care in Action against the Member of 
the Executive Council (MEC) for Social Development in Free State, the Head of the Free State 
Department of Social Development, and the National Minister of Social Development. 

The first applicant, NAWONGO, did not itself directly deliver social welfare services. Instead, its 
Constitution of 2009 describes it as having the following “specific but not exclusive” objective: “to 
influence policy, legislation and practice that impact on the delivery of social services by members 
of the organisation ...” The other two applicants were members of NAWONGO, and both delivered 
social welfare services.

The three NPOs brought this court application after several years of serious frustration about the 
way in which DSD dealt with subsidies to NPOs for delivering welfare services to vulnerable people 
on behalf of the Department. The frustration arose, among other reasons, from delays in payment 
and failures of the Department to consult with and inform them as to how much it would pay them 
for the services they delivered. Equally importantly, the frustration arose from the fact that the 
transfers were too small. Because they had too little money, the NPOs felt unable to deliver the 
services which they were willing and able to deliver, and which they knew were badly needed by 
poor and vulnerable people in the province. 

The first part of the NPOs' first application was that government should immediately pay them the 
transfers that had already been allocated to them but not yet transferred. The second part of the 
application was that government should review its policies in respect of NPO funding. The 
Department did not argue with the requirement that it must pay transfers already allocated. 
However, it argued that it was not constitutionally obliged to fund the services that it had approved 
to be provided by the NPOs. The Department said that its policy and practice complied with the 
Constitution.

In respect of the first part, in addition to lack of information and small amounts, the applicants 
3

complained that payments were often late. Indeed, the notice of motion of 7 April 2010  asked 
that the matter be heard urgently as the applicants had not yet received payments due on 31 
March for the previous financial year which ended on that date. They had also not yet been 
informed what they would receive for the new financial year that began on 1 April 2010. 

The motivation for an urgent hearing yielded an almost immediate response in that by 21 April 
4 5

2010  DSD could write to NAWONGO's attorney  noting that eight subsidies due 31 March had 
been made, and undertaking to make payments in respect of the new financial year's amounts 

6
within ten days of receiving completed and signed memoranda of understanding.  

 
 3 Botha, N. April 2010. Notice of Motion.
 4 Department of Social Development. 29 April 2010. Letter to Nico Botha.
 5 Department of Social Development. 21 April 2010. Letter to Nico Botha.
 6 Memorandum of agreement is the term used in Free State for what some other provinces might refer to as service level agreements or transfer payment agreements.
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The main affidavit on the NAWONGO side was in the name of Willem Botha, who at that point had 
been involved in delivery of social welfare services and had held a range of different positions over a 

7
period of 27 years.  Botha's lengthy affidavit contains a wealth of information in respect of the 

8
“gross underfunding”  of NPOs and the extent of the services provided by the applicants in respect 
of children alongside other vulnerable groups.

The affidavit details how the applicant organisations had, over the years, aligned their services with 
the Department's desire for transformation. This had included extending services to new areas, 
increasing substantially the number of black beneficiaries, and changing the way services were 
delivered. In particular, provision of alternative care through CYCCs had been decentralised so that 
most children were housed in smaller groups. In respect of older persons, greater emphasis was 
placed on community-based services.

The affidavit compared the subsidy amounts provided by DSD with the amount needed. In respect 
of CYCCs, it cited DSD's annual performance plan. The plan indicated that an amount of R4 000 
per child per month was needed, while the subsidy provided was just under half of this, at R1 

9
999.84.  The amounts allocated for two state institutions, as reported to the legislature in 

10
September 2009, were even higher than R4 000.  The affidavit noted that one of the larger NPO 
CYCCs had managed to operate on the basis of R2 851.74 per child per month in 2009/10, but, 
with 70 child beneficiaries, this had resulted in a deficit of more than R7 million in that year alone. 
The shortage of funds had prevented any salary increase for staff and required that three posts be 

11
“rationalised”.  The CYCC had been informed that the reason DSD could not increase their 

12
subsidy was that more money was required for ECD.

Similar detailed information was provided in respect of other children's services, such as foster 
care and services for older persons and people with disabilities.

13
The affidavit documents a long history – going back to at least 2002  – of problems in engaging 
DSD in respect of receiving contracts timeously, agreeing on the terms of the agreements after 

14
DSD made “unilateral” changes or introduced “extraneous” conditions,  and receiving 
contractual payments. The history included several previous appeals to the court. It also included 
at least one instance – in late 2007/early 2008 – where NAWONGO claimed that NPOs had been 
informed that DSD had secured an additional amount of R37 million for a salary increase for NPO 

15
social workers, only to hear later that this agreement had been “rescinded”.  

 7 Botha, Willem Jacobus. April 2010. Affidavit.
 8 Botha, Willem Jacobus. April 2010. Affidavit: para. 1.
 9 Botha, Willem Jacobus. April 2010. Affidavit: para. 6.3.3.
 10 Botha, Willem Jacobus. April 2010. Affidavit: para. 6.15.1.
 11 Botha, Willem Jacobus. April 2010. Affidavit: para. 6.8.2.
 12 Botha, Willem Jacobus. April 2010. Affidavit: para. 6.14.2.
 13 Botha, Willem Jacobus. April 2010. Affidavit: para. 11.2.2.
 14 Botha, Willem Jacobus. April 2010. Affidavit: para. 11.2.10. The nature of these “extraneous” conditions is not described.
 15 Botha, Willem Jacobus. April 2010. Affidavit: para. 11.2.42.
 

The letter claimed that these memoranda had been forwarded to the NPOs on 5 March. A 
subsequent DSD letter dated 29 April stated that the non-payment of the March amounts was not 
deliberate, but had instead only been discovered when DSD closed its books for the financial 
years. In respect of agreements for the new year, the letter claimed that NPOs were now raising 
problems with memoranda of agreement that had not been raised previously. The letter opposed 
an urgent hearing on the basis, among others, that it needed time for “proper discovery”.

9
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Policy documents are always expressions of aims, ideals and plans which the 
national and provincial departments aim to strive for. However, these cannot form 
the basis or standards for immediate implementation, which are always governed 
by the constraints imposed [by] the availability of resources and the compelling 

18
demands on Government for resources…. They are forward looking ideals…

Nevertheless, a series of documents annexed to the affidavit detail how DSD had raised the issue 
of inadequate funds for NPOs throughout the budget process.

Thus the initial budget bid documents submitted by DSD to the Provincial Treasury, and annexed to 
the affidavit, include tables which mirror many of the observations made by the applicants in the 
court case about inadequate funding for NPOs delivering services. They include, for example, the 
fact that CYCCs were receiving less than half of what DSD estimated to be the true unit cost of 
CYCCs. In one sense the impact of these observations was weakened by similar observations being 
made in respect of virtually all service areas. In another sense, the fact that such observations 
were made elsewhere highlights the extent to which virtually all services are underfunded.

19
In addition, the budget submission  specifies priorities for Free State DSD – (a) ECD; (b) the 
occupation-specific dispensation allowing for higher salaries for social workers and other 
government employees; (c) children in conflict with the law; (d) community care workers for 
services to persons with disabilities; (e) monitoring and evaluation; and (f) the social development 
monitoring system – which do not encompass key services involving NPO transfers. At least four of 
these six priorities relate to internal costs and operations of DSD rather than NPOs. This non-
prioritisation of NPO transfers by DSD, combined with the affidavit acknowledging that DSD did not 
expect an increased budget, weakens the impact of the points made in respect of NPO transfers 
elsewhere in the submission.

 18 Motsie, Molefi Benedict. 2010. Filing notice: para. 55.
 19 Department of Social Development. 2010. Budget submission.

In 2009, after a court order in September had instructed DSD to pay the subsidy amounts due, 
DSD had responded to queries as to when payment would happen with the statement that “funds 
are not available and payment will be made as funds become available.” The payments were 

16
eventually made three months after the court order.

The Department's response
The Department's response and, in particular, the documents tabled to support the affidavits, 
provide useful insight into the budget process and the types of documents used in arriving at the 
final budget allocations.

17
In his filing notice,  the DSD Chief Financial Officer notes that he prepared the indicative budget 
for 2010/11 “in the knowledge … that there was from the outset little likelihood that there would 
or could be significant increases.” He notes that national government's cross-sectoral priorities for 
the medium-term expenditure framework (MTEF) period 2010/11-2012/13 were (a) education 
and training, (b) health, (c) development of infrastructure, (d) combating of crime, and (e) 
eradication or amelioration of rural poverty. Implied but not spelt out was that none of these relates 
directly to welfare services. He notes that the applicants and their expert focused on what policy 
documents said in respect of funding. However, he claims, 

 17 Motsie, Molefi Benedict. 2010. Filing notice: para. 13.
16 Botha, Willem Jacobus. April 2010. Affidavit: para. 11.2.78.
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Similarly, in respect of social services organisations delivering services for children, the document 
reads:

The NGO sector is delivering services to app. 40% of the current caseload in the 
province. There are app. 70 social workers employed in the NGO sector. Services 
are well distributed in the province, but caseloads are equally high. The major 
difference between Government services is the salary – NGOs are not able to pay 
salaries that are market related – mainly due to inadequate subsidies by the 
department. The NGOs are delivering a social work intervention and statutory 
service to children and their families who are in need and by doing so, assisting the 
department to deliver on its statutory obligations. However, the subsidy that is paid 
to these NGOs are limited in comparison to what they do.

Here the proposal is for a 20% increase in subsidy for 2010/11 given that there had been no 
increase in 2008/09. Again, however, the proposal was not followed by the necessary allocation.

21
A further appendix, the Free State Treasury's report on the September 2009 MTEC hearings,  
notes in respect of CYCCs that:

the department is striving towards parity in the payments of beds as different 
provinces provide different funding. The Free State is funding at R2 000 per child 
per bed and national department has proposed R6 000 per child per bed. The 
department is proposing a phased in approach in this regard due to financial 
constraints.

The proposal in the submission is for a subsidy of R3 500 for 2010/11 and R4 000 for 2011/12. 
However, the subsequent allocation did not provide for this.

The submission for the September 2009 provincial medium-term expenditure committee (MTEC) 
budget hearings for 2010/11, which serves as a further appendix, again raises issues directly 
relevant to the NAWONGO case. In respect of CYCCs, the document reads as follows:

The delivery of a children's home service is a statutory service which is a state 
obligation. The NPO sector is assisting government with the delivery on this 
obligation, but is not receiving an adequate subsidy from the department. The unit 
cost at this stage is R2.000 per child per month against the actual unit cost (as per 
audited financial statements) of R3.200 per child per month for the one 
organisation and R4.500 per child per month for the other organization. (The 
reason for the difference is that the one organization provide 700 beds and the 
other one 65 beds. Unit cost for a smaller service is usually higher.) The costing of 
the Children's Act has also indicated that a realistic unit cost for the delivery of a 

20
children's home service would be R6.000 per child per month.

 20 MTEC Budget Hearing 2010/11, September 2009.
 21 Free State Treasury. September 2009. 2009 Provincial Medium Term Expenditure Committee Hearing Report.



12

However, the Provincial Treasury also notes, more generally, that costings provided by departments 
22

(not only DSD) for the MTEF are “unrealistic”  and departments do not provide “convincing 
evidence on what these costs are based on.” Indeed, calculations based on estimates provided in 
the Provincial Treasury's report reveal that DSD accounted for only 7% of the total additional 
budget request in 2010/11 as against Health's 23% and Education's 32%. Yet, despite DSD 
having provided what seems, on the face of it, convincing evidence of CYCC costs, the proposed 
increases are not among the recommendations which the Provincial Treasury makes to the MEC of 
Finance. Instead, priorities are to be determined on alignment to the medium-term strategic 
framework, State of the Province Address, and Operation Hlasela. 

23
The Provincial Treasury's subsequent provisional allocations for the MTEF period  name, as DSD 

24
priorities, ECD,  sustainable livelihoods, secure facilities for children in conflict with the law, 
infrastructure (including for secure care centres), and appointment of additional social workers 
and social auxiliary workers. Of these, only ECD relates to NPO transfers. The named priorities were 
reportedly identified in the Provincial Budget Lekgotla. Overall, DSD's share of the total provincial 
budget drops marginally from 3.5% to 3.4% of total over the MTEF period.

In addition to the Chief Financial Officer, both the MEC and the acting Head of Department of Free 
State DSD submitted affidavits. The MEC's affidavit raises a technical legal defence. She suggests 
that the NPOs are “organs of state” when they use public funds to deliver services, in that they are 

25
“contribut[ing] towards the discharge of statutory duties of the Department”.  As such, she 
argues, they are subject to section 41(3) of the Constitution which states that organs of state must 
exhaust all other remedies before taking a matter to court. She later seems to undermine her own 
argument in saying that there is no obligation on the Department to fund the NPOs. The 
subsequent judgment did not engage with the argument about NPOs being an organ of state and it 
was not raised again.

The main affidavit came from DSD's acting Head of Department. The affidavit describes the process used in 
soliciting applications for funding. It notes that the process had hardly changed since 1986, apart from the 
previous direct approach to NPOs being replaced by an open advertisement. It notes further that 
representatives of NAWONGO were part of the task team that developed the Free State policy on financial 
awards of 2004.

The affidavit quotes clauses of the national and provincial procedure guidelines for implementation 
of the policy on financial awards that characterise social welfare services as a joint responsibility of 
government and civil society, that characterise government funding as “supplementary income” 

 for NPOs,and that state that previous receipt of funding does not guarantee funding going forward 
given “the need to redistribute resources equitably and effectively, so as to meet the identified 
needs of the communities of the Free State.” This argument ends with the assertion that “[t]he 
determination of the financial award is the prerogative of the Department, applicants having the 

26
opportunity to either accept or reject same”.

 22 Free State Treasury. September 2009. 2009 Provincial Medium Term Expenditure Committee Hearing Report: para. 10.4.
 23 Provincial Treasury. 2009. Provisional allocation for the 2010/11-2012/13 MTEF.
 24 A later table calls into question prioritisation of ECD as the table does not show the requested increase in subsidy for centres.
 25 Ntombela, Sepforia Hixonia. 2010. Affidavit: para. 28.
 26 Linström, Johannes Mattheus Wessels. 2010. Affidavit: paras. 14-16.



The acting Head of Department's lengthy explanation as to why government institutions receive 
much higher allocations per child than NPO institutions delivering similar services merits quoting in 
full, given its assumptions about unpaid child work, unpaid work of “spouses”, and other volunteer 
work, among others. The relevant clause reads as follows:

41. The discrepancy which exists between the level at which the Department funds 
the  residential care facilities which it operates, and that at which it subsidises such 
facilities operated by NPO's is necessitated by the differences in their composition 
and functioning, the most significant of these being that whilst:
41.1 children's homes run by NPO's are invariably located in a satellite 

house, where 10-12 children live under the care and supervision of a 
married couple of which one of the spouses is employed by the NPO, 
government facilities are larger in order to allow them to accommodate a 
far greater number of children (up to 170 children in certain facilities);

41.2 government facilities must of necessity employ sufficient numbers of 
child and youth care workers to enable four shifts to be worked daily in 
order to render a 24 hour service to the children in these facilities, 
children's homes run by NPO's do not; 

41.3 government facilities must of necessity employ sufficient numbers of 
laundry and cleaning staff, children's homes run by NPO's utilise the 
services of the spouse it employs to render these services, who may have 
one person assisting her; 

41.4 government facilities must of necessity either employ sufficient 
numbers of catering staff or outsource its catering services to private 
companies, children's homes run by NPO's utilise the services of the 
spouse it employs to render these services, who may enlist the assistance 
of the older children in the house for this purpose; 

41.5 government facilities are obligated to provide their employees with 
remuneration and benefits negotiated at the Public Service Bargaining 
Council, such as medical aid, housing allowances, Sunday allowances, 
night duty allowances and security allowances, children's homes run by 
NPO's do not have expenses that are so determined or include such 
benefits;

41.6 government facilities are obligated to provide around the clock security 
and access control services for the buildings and their surrounds, 
children's homes run by NPO's do not have these expenses;

41.7 government facilities are obligated to employ private contractors to 
provide garden services in respect of their facilities, the children often 
perform this function in children's homes run by NPO's;

41.8 government facilities do not receive donations of any kind, children's 
homes run by NPO's invariably receive a wealth of donations in the form of 
money, clothing, furniture, services and the like;

41.9 government facilities are not permitted to solicit donations of any kind, 
NPO's are not precluded from so doing; 

41.10 government facilities are not permitted to utilise volunteers, NPO's are 
not precluded from so doing;

13



41.11 government facilities are obligated to utilise the Department of Public 
Works for the repairs and maintenance of their equipment and facilities, 
whom they must remunerate at fixed tariffs, similar repairs and 
maintenance in respect of NPO facilities are frequently performed free of 
charge by volunteers; 

41.12 government facilities are obligated to utilise vehicles which it must rent 
at fixed tariffs from the Government Garage, whilst transport for 
inhabitants of NPO facilities is often provided either by the house mother 
or volunteers;

41.13 government facilities must of necessity employ large numbers of 
administrative personnel, due to the labour intensity of the various 
prescribed systems which government institutions must implement. 
Whilst government's systems mandate the segregation of duties, many, if 
not all of these duties are performed by the same person in respect of 
NPO facilities;

41.14 government facilities are obligated to employ staff additional to the 
staff establishment, in order to facilitate the absorption into the system of 
officials previously employed in the TBVC countries, as the cost attendant 
upon their retrenchment would be prohibitive.

The immediately following paragraph notes that government does not have the choice of not fully 
funding its own facilities, implying that it does have this choice in respect of NPO facilities.

The first judgment
The first judgment was delivered in August 2010. This judgment, like later ones, is much shorter 
and more focused than the long affidavits and other papers submitted by the parties. It identifies 
the key question as being whether the policy in respect of financial awards to NPOs is in line with 
government's constitutional and statutory obligations. It notes that, in respect of the subsidiary 
request for interim relief in the form of immediate payment of subsidies due, the court had rejected 
the Department's request for “discovery” of NPO financial documents, and ordered that payment 
of transfers be made immediately.

The judgment notes that the key problem lies in the fact that DSD policy on transfers “fails to 
recognise as a fundamental principle of funding that non-profit organisations that care for children, 
older persons or vulnerable persons in need or provide statutory services, fulfil the obligations of 

27
[government].”

The judgment cites the facts and figures presented by the parties and, in particular, the evidence 
presented by NAWONGO on the discrepancies between the subsidy for CYCCs, the amount the 
Department acknowledged was needed, and the amounts allocated for the children's homes that 
it ran itself. The judgment notes that this situation and similar discrepancies in respect of other 
subsidies violate the rights of children and other vulnerable groups that are laid down in the 
Constitution and in other legislation such as the Children's Act and Older Persons Act. 

The court acknowledges the financial and other efforts that the NPOs had contributed in trying to 
align themselves with government's policy and approach in respect of service delivery. It notes that, 

 27 Para. 1.2 of first judgment.
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given the strong similarities between the national and provincial policies, it was not necessary to 
consider them separately. 

The court identifies as problematic the policies' provisions that “NPO's provide social welfare 
28

services required by the department,  but are funded on the basis of subsidies determined as a 
prerogative of the department.” The court states firmly that this “take it or leave it” approach of the 
policy is “fundamentally flawed” in that it does not recognise that NPOs were fulfilling 

29
constitutional and statutory obligations of the Department.

The court notes that there is no dispute about the fact that government has a duty to meet the 
needs of children, older persons and other vulnerable people in the province. In respect of 
children, it notes that in the Constitution there is no limitation placed on the rights described in 
section 28. However, it notes further that where there is other subsidiary legislation aimed at giving 
effect to constitutional rights, the other legislation applies unless directly challenged in the court. 
This had not been done, and section 4(2) of the Children's Act, which obliges the state to “take 

30
reasonable measures to the maximum extent of available resources”,  therefore applies. He cites 
similar clauses in legislation related to other vulnerable groups.

The court does not find that government is obliged to fund NPOs fully. It finds that it is not 
unreasonable for NPOs' other sources of income to be taken into account. However, this should be 
done in a fair, equitable and transparent way. The court does not make a finding as to whether 
differential funding of NPO and government facilities contravenes the constitutional requirement of 
equality and thus constitutes unfair discrimination. The judge states that it is not necessary to 
make such a finding as a new policy drafted in line with constitutional and statutory obligations 
would, by definition, not incorporate unfair discrimination.

The judgment notes that the court papers suggested that the Department lacked leadership and/or 
capacity. It therefore imposed a “structural interdict” – where the Department was required to 
report back to the court in a specified time so that the court can supervise and check that its order 
has been observed. 

The judgment provides guidance to the Department on how it should revise its policy in order for 
the policy to be reasonable. It states that the policy must:

• recognise that the NPOs are providing services that the Department itself is obliged to 
provide in terms of the Constitution and various laws; and 

• have a fair, equitable and transparent method of determining how much the Department 
should pay and how much the NPOs should contribute from other sources of income, 
such as donations from funders. 

      The court required that DSD develop a revised policy within four months, that the NPO applicants 
then be given one month to comment, that DSD have a further month to respond, and that the 
matter then return to court. Meanwhile, DSD should pay all subsidies due. Further, DSD was 
ordered to pay the applicants' legal costs except for costs related to one of the interim applications.
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 28 Van der Merwe, J. 24 June 2010. Judgment: para. 31.
 29 Van der Merwe, J. 24 June 2010. Judgment: para. 47.
 30 Van der Merwe, J. 24 June 2010. Judgment: para. 42.



The Department's submission and the NPO response
The Free State Department of Social Development duly submitted its response. The response 
included incomplete work by KPMG towards development of a model for costing of welfare services 
and distributing the available funds, as well as proposed revised wording for part of the NPO 
financing policy.

The Department worked from the premise that while both the national and Free State policies on 
financial awards were being revised, the revisions would not be completed in the time specified by 
the court order. They therefore asked their legal people to redraft those parts which would have led 
the court to find the policy in conflict with constitutional and statutory obligations. They also 
commissioned KPMG to do a costing of services and develop a plan for the distribution of funds 
and for implementation of the revised approach.

KPMG drafted a report based on analysis of the Department's records in respect of NPOs funded in 
the 2010/11 financial year. The information used included the applications and business plans 
submitted by NPOs to the various DSD directorates, the final awards made, and information on the 
number of beneficiaries serviced by each of the NPOs. This first report included analysis of the 
trends uncovered through this analysis.

The NPO applicants were not satisfied with several aspects of the Department's interim revised 
policy and KPMG's report. They duly submitted comments on the document, highlighting the 
following in particular:

• The NPOs noted that the Department had consulted with them only minimally in coming 
up with its revised policy. 

• They rejected the Department's proposal that NPOs should wait a further year for a new 
financing policy to be finalised and implemented. 

• They suggested that KPMG's costing was based on poor understanding of the services 
provided in the social welfare sector.

• They rejected the Department's proposal that NPOs should be obliged to contribute 
financially towards the costs of services which they were delivering on behalf of 
government, and that government should have the power to decide how much each NPO 
should contribute. 

• They rejected the Department's assumption that they should take as given both the 
overall amount of funds allocated to the Department by the Provincial Treasury and, 
within that, the amount of funds allocated by the Department for NPO transfers. 

The NPOs observed that the Department's proposed approach involved only redistribution of the 
given amount among NPOs rather than provision of additional funds for NPO transfers. In essence, 
what the Department proposed was that it would:

a. calculate, using KPMG's model, what the total costs of each particular NPO's service 
delivery would be; 

b. subtract its own estimate of what each NPO could raise from other sources from that 
NPO's total; 
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c. add up the remaining amounts across all NPOs after subtraction of contributions from 
other sources;

d. compare this sum total with what was allocated for NPO transfers in their budget;
e. if – as would inevitably be the case – the available money was less than the total needed, 

calculate the available money as a percentage of the amount needed; and 
f. give each NPO only that percentage of what was needed. 

As the NPOs noted, in essence government's proposed solution was to require NPOs to make up 
the shortfall even beyond what the Department had estimated the NPOs were able to raise from 
other sources.

After the Department and NPOs had argued their positions in court, the Department revised its 
position in some respects. For example, the Department's revised position was that it would 
consult with each NPO before deciding how much the NPO would be expected to raise from other 
sources. The government's document also openly acknowledged that the government has a 
constitutional and statutory obligation to achieve progressive realisation of socio-economic rights, 
and therefore must increase the amount available over time.

The second judgment
After describing aspects of the revised policy, paragraph 14 of the second judgment – delivered in 
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June 2011 – states: “So far so good”.  However, the judgment notes that the revised policy then 
goes on to provide, as before, that the Department will only provide a percentage of the calculated 
amount needed by the NPO to deliver services if the Department's total allocation for NPO transfers 
cannot cover the full amount. Clause 11.6.9 of the proposed policy read as follows:

11.6.9 The provisional awards so determined will further be subject to adjustment 
by an appropriate percentage, if necessary, to provide the final awards of all 
programmes to which subsidies have been allocated to ensure that the aggregate 
of the approved financial awards do not exceed the funds allocated to the 
Department for transfer to the service providers rendering the relevant social 
services.

The way in which this percentage will be calculated is not explained in the revised proposal. The 
paragraph is also not consistent with the KPMG model which stated that the NPOs' own funds 
together with the government transfer should, at the least, cover all approved costs. Yet KPMG's 
report found that in 2010/11 actual awards accounted for less than half (49%) of the 
recommended amounts. The percentage reduction in the award foreseen in clause 11.6.9 could 
thus be substantial. In essence, NPOs were expected to “share” the deficit in funding among 
themselves.

The judgment notes further that evidence submitted on the budget timeline and decision-making 
processes showed that there is plenty of time for proper planning. There is “therefore no reason for 
the senseless procedure of approval of service plans that cannot be fully funded (albeit with the 
assistance of reasonable contributions by NPO's) and payment of palpably insufficient amounts to 
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all approved NPO's.”

31 Van der Merwe, J. 9 June 2011. Judgment: para. 14.
32 Van der Merwe, J. 9 June 2011. Judgment: para. 22
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These factors, in the words of the judge, make the new approach both “illogical and irrational”.  
As with the previous version, the revised version still expects NPOs to bear the burden when the 
Department's budget is insufficient. The result is likely to be that NPOs either cannot provide the 

34
needed services, or provide services of lower quality. The policy would thus be “self-defeating”.  It 
would harm the human dignity as well as the rights to equality of those who need the services given 
that beneficiaries of government's own service provision would have access to fully funded 
services.

The June 2011 judgment finds that the revised policy does not comply with the first judgment. It 
35

characterises the revised policy as “work in progress”.  The judge accordingly gave the 
Department a further three months to come up with a new revised policy and ordered that the 
process should include consultation with the NPO applicants. The judge again ordered government 
to pay most of the costs of the NPO applicants.

The Department's appeal
The Department appealed the second judgment. The appeal was not successful. The Centre for 
Child Law entered as amicus curiae with the intention of arguing that children's rights to social 
services, as provided for in section 28(1)(c) of the Constitution, are immediately realisable. In 
November 2011, the Supreme Court of Appeal ruled that the case was not ready for hearing on the 
basis that KPMG had relied on incomplete data and had also not completed development of a 
model. In essence, the MEC should have completed the process outlined in the High Court 
judgment rather than appealing it. The matter thus returned to the domain of the High Court.

The appeal led to a further delay in finalising the case. There were also delays in signing the 
contract with KPMG for the new set of work. The Department therefore asked the court for an 
extension of the time period in which they would report back at the end of July 2012. In its court 
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papers,  the Department claimed that the delays were fortuitous as in the interim KPMG became 
aware of the costing models that the Applied Fiscal Research Centre (AFReC) had developed for 
government with funding from the United Nations. These models would provide useful information 
that could inform KPMG's own modelling of costs.

NAWONGO and its co-applicants opposed the extension of time. In their papers they note that, 
once again, there had been delays on the Department's side in notifying NPOs about their 
subsidies for 2012/13. The memoranda of agreement submitted to NPOs for signing were also 

37
“substantially incomplete”,  for example lacking information on the number of beneficiaries to 
whom services should be provided and the areas in which the work should be done. Subsidy 
amounts had increased by an average of 3%, which was less than the inflation rate. The affidavit of 
NAWONGO's lawyer notes that it is almost two years since the first court order was made. He notes 
that “every month that [the Department] delays in framing a proper policy, NAWONGO is unable 
itself to plan and prioritize, thus devising ways of continuing to render all services possible for it to 

38
do.”  The Department's response notes that earlier finalisation of the policy would have, in any 

39
case, not affected funding for 2012/13. 
 
33 Van der Merwe, J. 9 June 2011. Judgment: para. 16.
34 Van der Merwe, J. 9 June 2011. Judgment: para. 25.
35 Van der Merwe, J. 9 June 2011. Judgment: para. 12.
36 Department of Social Development. 2012. Founding affidavit.
37 Botha, WJ. May 2012. Opposing affidavit.
38 Botha, Hendrik Nicolaas. May 2012. Affidavit: para. 10.5.
39 Maboe, MSS. May 2012. Opposing affidavit: 16.1.
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The court order issued on 24 May extended the deadline by which the Department must report to 
31 August 2012 – a month more than the period requested by the Department.

Further development of the KPMG models
In 2012 KPMG first developed a supplement to its earlier report of December 2010. The 
supplementary report utilises new information provided by the Department. It also includes 

40
budgetary analysis for the period 2008/09 to 2014/15.  (The 2012/13 data reflected the new 
budget year, while the data for 2013/14 and 2014/15 were for the outer years of the MTEF period.)

The report includes analysis of NPO funding based on information in business plans, memoranda 
of agreement and awards for the 2011/12 financial year. KPMG requested information from all 
directorates. For the children's directorate, it was given information in respect of 793 (79%) of the 
1 010 awards, equivalent to R178 million (77%) of the total of R231 million awarded for children's 
services. Of the 793 children awards, 708 (89%) were for ECD. The average award for ECD was 
much lower than for other children's services, at R181 070 as opposed to R587 748. However, 
while 208 of the 708 ECD NPOs received more than they applied for, most of the others – both 
within children's services and beyond – received “substantially less”. Shortfalls in awards were 
most severe in respect of older persons, where NPOs received, on average, only 24% of what they 
applied for. The analysis finds further that NPOs were able, on average, to raise from other sources 
a third of total funds specified as needed for service delivery.

41
In April 2012 KPMG met with NAWONGO's expert.  In this meeting KPMG explained that one of 
the biggest difficulties they faced was that their clients had told them that they must develop a 
model to fit within the existing allocation. This was difficult, if not impossible, as their previous work 
had revealed the extent to which allocations fell short of need. Through discussion, it was agreed 
that a more meaningful way to tackle the task would be first to calculate the actual cost of the 
various services and, once that was done, to explore different ways of prioritising services. The 
estimates of actual costs of various prioritised groupings could then be compared with the 
available budget.

KPMG's subsequent Social Welfare Service Costing and Allocation Model Report is dated 24 
42

August 2012, just within the prescribed extended court period.  This report goes beyond the 
descriptive analysis of previous reports to include costing of different services, and also proposes 
various ways in which services might be prioritised.

For personnel not covered by these scales, they used salaries in the national DSD model 
developed by AFReC. The government salaries were substantially higher than salaries actually paid 
in most NPOs given the latter's financial constraints. However, the government salary numbers 
used by KPMG were not as high as they might have been. Firstly, KPMG used the first notch on the 
government scales for each type of worker, implying that there would not be higher payments for 
workers with experience and/or long service. 

40 KPMG. 2012. Investigation to Inform the Revision to the Policy on Financial Awards to the Nonprofit Organisations in the Social development Sector – Supplement to 
     the report dated 3 December 2010.
41 Budlender, D. May 2012. Supporting affidavit.
42  KPMG. 2012. Social Welfare Service Costing and Allocation Model Report.



20

Secondly, at this point KPMG did not include amounts for employer contributions to pension, 
medical aid and the like or for a thirteenth cheque. These costs typically add about 37% to the 

43
published government scales.

After developing the cost for each service, KPMG calculated how much would have been needed if 
NPO transfers had covered the full cost of all funded services for the number of beneficiaries 
serviced in 2011/12. What KPMG did not highlight was that in 2011/12 DSD and NPOs were not 
servicing as many beneficiaries as needed services if government were to comply with relevant 
legislation.

KPMG found that while the total cost in 2011/12 was R1 323.3 million, total NPO transfers 
44

amounted to only R341.8 million – 23% of the total.  NPOs obtained a further R13.0 million by 
requiring that older persons and people with disabilities in residential homes pay their social grant 
to the NPO. However, this still left a deficit of R968.4 million. This was far more than the third of 
costs that KPMG had earlier estimated that NPOs might be able to raise from other sources. 
Children's services accounted for 57% of the total cost of R1 323.3 million.

KPMG proposed five different ways in which services could be prioritised if government did not have 
sufficient funds to cover the full costs. In all except one method, the prioritisation is achieved by 
some sort of ranking, with funds applied from the top of the ranking downwards until all available 
funds are exhausted. The KPMG report spells out the implications of each approach and – in 
particular – which services would end up with funding and which would not if government's 
allocation for NPO transfers did not increase. 

The options and implications presented in KPMG's main report are summarised in the box below. 
What is immediately evident is that all five approaches would leave either many services or many 
costs, or both, not covered. KPMG's report does not explain how NPOs will provide services when 
the funding falls short.

43 Personal communication, Desire Mogane, National Treasury, 21 July 2016.
44 KPMG. August 2012. The Development of the Costing and Allocation Models. Presentation.

KPMG's five proposed approaches to prioritisation

I    Programme only
The prioritisation is based on programme type. The ranking was developed in a workshop 
with DSD officials.

If the amount allocated for NPO transfers did not change, KPMG calculated that only the 
following services would be funded, in this order of priority:

• Prevention, Early Intervention & Statutory services for children
• CYCC: Temporary safe care
• CYCC: Children's home
• CYCC: Schools of industry
• Adoptions
• Disabled residential facility



21

• Secure care centre
• CYCC: Reform School
• Probation Services
• Older persons residential facility: Frail care
• Inpatient treatment centre

II    Programme and responsibilities
The prioritisation is based on ranking of different types of responsibilities within each 
programme, with responsibilities defined as categories such as nutrition, care and 
supervision, and recreation. While programme-only funding works from the top down, 
this approach works from the bottom up, successively removing the responsibilities 
deemed less important. So, for example, recreation would first be removed from 
programmes, working up from the lowest ranked programme to the next one. If further 
amounts needed to be deducted to remain within the budget, education would be 
removed programme by programme, and so on.

KPMG's calculation show that removing all recreation, education, clothing and nutrition 
would amount to a total reduction of R357 million, leaving a substantial deficit remaining 
and thus need for removal of further “responsibilities”.

III    Programme and expense type
This prioritisation allocates expenses within programmes to categories. The categories 
are prioritised across all programmes. The prioritisation process works top down, so that 
one would start with beneficiary expenditure (the top priority) within the top-ranked 
programme, and then move down programme by programme until beneficiary 
expenditure was covered in all. If sufficient funds were left over, one would start with 
personnel costs in the top-ranked programme.

KPMG's calculation show that programmes would receive funding only for beneficiary 
costs.

IV    Programme and necessity level
This prioritisation classifies expenses as necessities, partial necessities, and non-
necessities within programmes. As with the previous option, the prioritisation process 
works top down, with an attempt first to cover all programmes – in order of priority – in 
respect of costs of necessities, then costs of partial necessities, and so on.

KPMG's calculations show that no programmes would be funded in respect of partial or 
non-necessities, and only eleven programmes (the same listed above for the 
programme-only approach) would be funded in respect of necessities.

V    X-factor
For this final option, NPOs contribute part of the funds they raise for services when the 
Department's budget is insufficient.

KPMG notes that if all the NPOs combined were able to contribute R150 million, together 
with the NPO transfers 37.5% of the total NPO costs would be covered.
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One of the more important changes introduced in the model was the creation of a new 
“programme” called Integrated Social Work Services (ISWS). This programme brought together a 
number of programmes from different directorates for which costs consisted primarily of salaries 
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for social workers.  The programmes included in ISWS are shown in the table below. The second 
column shows the previous priority ranking. The costs shown in the last column are those 
developed in the period after the third judgment.

 
 Previous 

ranking 
Social 
workers 

Annual cost  

Prevention, early intervention and statutory 
services (children) 

1 108  85  684 219 

Social services (older persons) 36 1  793 372 
Rehab & community-based services (disability) 24 43  34  115 013 
Counselling services (families) 30 7  5  553 607 
Prevention (substance abuse) 23 1  793 372 
Total  160  126 939 584 

As can be seen in the previous ranking column, the first of these programmes, and by far the 
largest, was ranked first on the programme-wise prioritisation list before this set of programmes 
was combined into the single ISWS. However, the other programmes that were amalgamated into 
ISWS were previously ranked lower. By combining the latter programmes into a single programme 
ranked at the top of the programme-wise prioritisation list, the creation of the ISWS programme 
resulted in lower-ranked programmes potentially displacing higher-ranked ones if, as was likely, 
sufficient funding was not available to fund all programmes. 

The creation of the ISWS programme was motivated on the basis that a single family often faces 
multiple problems, and that having a single social worker attend to all the problems rather than 
having separate social workers from different directorates attending to each, would provide a more 

47
“holistic” service.  What this argument does not take into account is, firstly, that all social workers 
are trained to recognise the ways in which different issues and problems relate to each other, and a 
social worker in a particular area of work would therefore already tend to work holistically. Further, 
the argument is more appropriate for government which has numerous directorates, but applies 
less readily to an NPO that focuses on particular aspects. Yet the ISWS “programme” was 
proposed for inclusion in the NPO subsidy policy.

48
KPMG subsequently released a supplement to the main report.  The supplement includes 
changes effected after DSD corrected and supplemented some of the beneficiary numbers that 
they had previously given to KPMG. The supplement also removes reform schools and schools of 
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industry  from the prioritisation schema on the basis that these services are provided only by 
government, and not by NPOs. There is only one change in beneficiary numbers for children's 
services, with a reduction from 120 to 84. (The August 2013 report reverted to 120 for adoptions.)

46
Table 1.  Programmes making up Integrated Social Work Services

 45 State Attorney. March 2013. Response to February 2013 NAWONGO affidavit.
 46 KPMG. 2013. Social Welfare Services Costing and Allocation Models Report Post NAWONGO Consultation Process.
 47 State Attorney. March 2013. Response to February 2013 NAWONGO affidavit.
 48 KPMG. 2012. Clarification supplement to the “Social Welfare Service Costing and Allocation Model Report” issued 24 August 2012.
 49 These two categories are categorised as child and youth care centres in the Children's Act, and were meant to be transferred from provincial Departments of Education 
      to DSD by April 2012.



The KPMG report was provided to NAWONGO and its allies. Notes on consultation during 
September between NAWONGO, DSD and KPMG record NAWONGO's “sincere appreciation for the 
opportunity to consult and the amicable manner in which it was done” but also document strong 

50
critiques of the proposed approaches.

For the subsequent court case, DSD proposed a combination of two of KPMG's proposed 
approaches in their submission to the court. This combination was reportedly agreed to by KPMG. 
DSD proposed using option 4, the “necessity” model, but taking into account what NPOs could 
contribute from their own funds. In the proposed policy, the Department would follow five steps in 
determining priority services. It would:

• rank all the services that it was constitutionally and by law (statute) obliged to provide by 
programme;

• within each programme decide which costs were necessities, which partial necessities, 
and which non-necessities;

• apply the “benchmark costs” used by KPMG (adjusted for inflation) to provide services of 
minimum acceptable quality;

• determine the amounts that the NPOs were “reasonably able” to provide themselves, for 
example through funding from other donors; and

• based on the above, determine how much the Department could pay NPOs and for which 
services.

The MEC argued that while this option would mean that some services would not be funded at all, 
these services were already not provided effectively because of the limited funding. She implied, 
then, that the loss of these services would not be too serious. Subsequently, she stated that if any 
institutions closed, this was part of the “hard choices” to which the earlier judgment had 
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referred.  She said that the beneficiaries would need to be accommodated in the institutions that 
remained, but did not explain how these institutions would fund the services. She did, however, 
note that the funding for those who continued to receive funding would be substantially more than 
previously received. For example, the amount for CYCCs would increase from R2 596.99 per child 
per month to R4 620.11.

The MEC's affidavit claims that the previous judgment had accepted that the Department would “of 
52 necessity have to allocate an insufficient budget” ,  citing clauses 15, 16, 22 and 23 of the 

judgment. Examination of these clauses suggests that the previous judgment was referring to what 
would need to be done in the case that a budget was insufficient, rather than that the budget would
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The revisions that were made result in some changes in the overall numbers. For the full costing, 
the deficit reduces from R968 472 218 to R798 280 607 due to a reduction in the total cost to R1 
153 120 287. Most of the reduction is due to the removal of reform schools and schools of 
industry, both of which were categorised under social crime prevention rather than children's 
services. Children's services' share of the total cost increases from 57% to 64%. These changes 
make very little difference to the results of the five approaches to prioritisation. The primary 
problem remained the fact that the budget for funding NPO-provided services was insufficient.

 50 Consultation: NAWONGO, DSD, KPMG: 27 September 2012.
 51 Maboe, Matlhogonolo Sobeng Sophia. 2012. Affidavit: para. 27.
 52 Maboe, Matlhogonolo Sobeng Sophia. 2012. Affidavit: 5.
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NAWONGO also proposed that they take over the child protection services managed by 
government. They said that they would do so at 80% of the current cost to government of these 
services and, in so doing, free up funds for additional NPO transfers. In making this proposal 
NAWONGO once again highlights the discrepancy between the funding for government and NPO 
delivery of the same services. NAWONGO argues that if the calculation errors that they have 
identified are corrected and an additional R47 million allocated, there would be sufficient funding 
available for their and other services to be provided.

The acting Head of Department submitted his replying affidavit in March 2013. He details a range 
of concessions and corrections that the Department had accepted in response to comments from 
NAWONGO. In response to the broader issue, he notes that NAWONGO based its objection to the 
revised policy on three grounds. The first was that the distinction between necessities, partial 
necessities and non-necessities was not justifiable in respect of services which government was 
obliged to provide and/or fund. The second was the lack of clarity and impracticality of the 
proposed approach to determining the contribution of NPOs from own funds. The third was the 
distinction made between minimum, average and maximum levels of services.

In respect of the “necessity” categorisation, the Department proposes simply that the names of 
the categories be changed to 1, 2 and 3. A later paragraph notes that the term “necessities” was 

56
not the same as “essential costs”.  Similar linguistic arguments would emerge later in the case. 

57
In terms of the third ground he argues that the debate was “largely academic”  as the funding was 
insufficient to contemplate anything beyond the minimum level of service allowed by the relevant 
legislation.

necessarily be insufficient. Later in the same affidavit the MEC says that DSD planned to use the 
KPMG model to frame future budget requests to the Provincial Legislation so as “to secure the 

53
maximum amount of funding… as is possible”.

NAWONGO's comments on the MEC's affidavit indicate acceptance of the costs calculated by 
KPMG for different services, subject to specified corrections and a set of conditions in respect of 

54
each of the services.  The conditions are very similar across services. Firstly, NAWONGO specifies 
that no further amount should be deducted as an NPO contribution given that the amounts are 
much smaller than required by the norms and standards and NPOs would thus need to use any 
other funds they raise to cover the outstanding costs. In the case of CYCCs, for example, they point 
out that the full unit cost per month is R6 751 while the subsidy is only R4 620.11. Secondly, NPOs 
would not necessarily be able to comply with norms and standards. Thirdly, funds which NPOs built 
up to cover costs such as maintenance, study, building and replacement of vehicles and 
equipment should not be regarded as “surplus”. Fourthly, funding by government should be 
increased each year by the consumer price index plus 2%. (NAWONGO's answering affidavit of 

55
February 2013 suggests that the additional 2% would be applicable only to salary items. ) Finally, 
DSD would continue to apply to Provincial Treasury for additional funds to close the gap between 
the subsidy and actual costs.

53 Maboe, Matlhogonolo Sobeng Sophia. 2012. Affidavit: 14.
54 NAWONGO. October 2012. Applicant's comments on the affidavit of Ms S Maboe.
55 Botha, WJ. February 2013. Answering affidavit: para. 148.
56 Linström, Johannes Matheus Wessels. March 2013. Notice of filing: Replying affidavit: para. 89.
57 Linström, Johannes Matheus Wessels. March 2013. Notice of filing: Replying affidavit: para. 25.
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The affidavit supports its choice of the combination of options by pointing out weaknesses of the 
other options. It notes that the X-factor approach is untenable in that, firstly, it does not provide for 
any prioritisation and, secondly, it is similar to the policy rejected by the Court in the second 
judgment. It observes that NAWONGO's proposed approach is, in effect, the same as KPMG's 
option 1, and would result in some beneficiaries receiving fully funded services while others 
received nothing at all.

In response to NAWONGO's suggestion that it take over government services, the affidavit states, 
in a rather confusing argument, that Provincial Treasury would not allow this “if it would involve 
institutions closing down, which would also be contrary to the PFMA and would require a phasing in 

58
period.”  The respondents' subsequent heads of argument note that it is “extremely unlikely” that 

59
R47 million in additional funds would be made available.  The affidavit notes further that the 
Department could not agree to the proposed ongoing increases intended to have subsidies reach 
80% of full costs over a six-year period. It also contests the detailed calculations on budget 
numbers and associated proposals put forward by NAWONGO on the basis that the court had 
tasked the Department with developing a model rather than a budget. It states that details of 
beneficiary numbers used in the calculations were thus simply illustrative examples. 

Overall, the Department said that its objective was to ensure that its subsidies to NPOs would 
“eventually” cover the full cost of all required social welfare service programmes. However, it said 
the limited budget available meant that it could not do so immediately.

The Department's affidavit details the unsuccessful efforts that it had made in applying for 
additional funding, and notes that its full budget for 2013/14 was less than had been predicted in 
2012/13. However, the affidavit also suggests that there was no obligation on the Department to 
seek more funding as “[t]he applicants never succeeded in their arguments in the previous 

60
hearings that there was a duty on the Department to secure greater funding.”

The Department's response to NAWONGO's “contentions” again takes issue with NAWONGO's 
61

concerns around inequities in funding of government and NPO services.  The Department notes 
that the judgment had not found the differences in funding to be unconstitutional. (In reality, in 
deciding not to pronounce on this aspect even though it had been raised by the applicants, the 
judge had also not found it constitutional.) It claims that the funds for government institutions and 

62
NPOs come “from a different source.”  This argument is questionable as the two line items are 
within a single budget, and it is the Department itself that draws up the budget. A third argument – 
harking back to the affidavit for an earlier hearing – is that the Department cannot retrench 
employees inherited from the previous “homeland” areas of Qwa-Qwa and Bophuthatswana. As 
before, there is no indication as to the number of staff involved. Further, given that these 
homelands had very few welfare services, it is unlikely that these workers were previously working 
in the same positions, so again DSD had a choice as to where to locate them. Nevertheless, the 
NAWONGO proposal to take over government services was probably not realistic, because if these 
services had been taken over by NPOs as a “going concern”, labour legislation would have made it 
difficult to reduce staff numbers or reduce staff salaries and benefits. A fourth argument is that 

 
 58 Linström, Johannes Matheus Wessels. March 2013. Notice of filing: Replying affidavit: para. 65.6(g).
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government, unlike NPOs, does not have sources of income other than the budget. Finally, DSD 
notes that it is “common knowledge” that the private sector can deliver services “in a more 

63
efficient manner” (i.e. more cheaply) than government.  This last point could, in fact, be seen as a 
motivation for why the Department should have accepted NAWONGO's offer to take over its child 
protection services.

The acting Head of Department's affidavit had noted that ECD funding would be considered 
separately and not included in the prioritisation as from 2014/15. The subsequent DSD response 
again noted that ECD would be considered separately; it would be “in a different programme and 

64
allocation”.  In the KPMG ranking, ECD had been ranked below many other services on the basis 
that the Children's Act stated that this was a service that the MEC “may provide”, whereas there 
was a “must provide” obligation in respect of higher-ranked services. KPMG's calculations revealed 
that ECD would not be funded at all in a programme-only approach. DSD's proposal that ECD be 
dealt with separately in effect gave ECD a priority higher than all other services. This prioritisation 
reflected ECD's status as a national priority, including in the National Development Plan.

In the applicants' heads of argument for the court date of 22 March 2013, NAWONGO's lawyers 
introduced the concept of “double-discounting”. This term was used to refer to the fact that the 
Department's proposed approach would mean that NPOs would in the first step be expected to 
contribute as much as they could to cover the calculated costs of the service, and would then, in a 
second step, receive only an unspecified percentage of the costs that they were not able to cover 
from other sources. This, the heads of argument claimed, would result in “regressive 

65
realisation”.

The third judgment
The third judgment in the case was issued in late March 2013. 

The judge noted that the Department did not deny that there had not been proper consultation. In 
fact, the Department's preference would have been for the court to order that the parties first 

66
engage in a maximum of two months of consultation before it assessed the policy.  Further, in line 
with its thinking around the NPOs not involved in the case, on 24 March 2013, at about the time 
the matter went to court, the Department sent out a letter alerting all subsidised NPOs in the 
province that the redrafted policy might mean that some of them might in future receive no funding 
while others would receive more than previously. It invited them to visit specified DSD offices to 

67
inspect the draft policy and court papers.

The judge accepted that the second revised policy was probably an improvement on the earlier 
policy. However, he said: “The question is of course not whether there is an improvement, but 
whether the second revised policy complies with the department's constitutional obligations as set 

68
out in this court's two judgments.”
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The judge said further that government “cannot seriously contend that the second revised policy 
complies with the department's constitutional obligations as expanded in this court's judgments.” 
He said that the proposed allocation model was still a “deficit-sharing” model because it allowed 

69
the Department to decide what was essential and what was not.  The proposed model meant that 
none of the programmes would be fully funded for all listed expenses. The model also meant that 
NPOs would not know what funding – if any – they would receive from government for a particular 
programme. Instead, this would depend on how the Department chose to spread its budget.

The judge said that the Department must revise its policy and, within 15 calendar days of the 
judgment, consult with the NPOs to hear their comments and recommendations. The Department 
must then submit a revised policy within 60 calendar days of the judgment. Because the structural 
interdict was still in place, the court would then check whether the (third) revised policy complied 
with the Constitution.

The judge again ordered government to pay all the costs of the NPOs. However, he said he would 
not order the punitive costs which the applicants asked for on account of the delays as he felt that 
the Department had made an effort.

The consultation process
In the months after the judgment the parties engaged in close consultation. The case was 
eventually only heard again in June 2014. Affidavits from both parties give reasons for the 
extended delay in reaching this stage, but also attest to long days of meetings and intense 
engagement. After the main consultations were concluded, NAWONGO changed the team of 
advocates it was using. This contributed to further delays although the NAWONGO team worked on 
the case throughout most of the Christmas-New Year period.

A KPMG report produced after the consultations notes that the aim was to share views rather than 
70

necessarily to reach agreement.  However, there were a range of issues on which the parties did 
agree. This included the abandonment of the concept of necessity, semi-necessity and non-
necessity.

The “necessity” concept to some extent reappeared in one of the key areas of ongoing 
disagreement, namely the concept of “core costs”. Fairly early in the consultations there was 
agreement that the subsidy should fully cover core costs. The NPOs understood core costs as 
referring to the costs of items that are necessary to deliver a service. However, the final KPMG 
report defines core costs as the expenses that the Department will cover if there is no contribution 
from the NPO's own funds. This definition is circular.

KPMG and the Department distinguished between “core costs” and “full costs” even when the 
latter were restricted to operating costs. DSD's affidavit for the final hearing notes that the second 
judgment required that services must be fully funded, but maintained that coverage of “core” 
rather than “full” costs would meet this requirement. Core costs include salaries of key personnel, 
costs of supervision if the key personnel include social workers, water and electricity, food 
supplies, clothing, lease of premises, communication costs, stationery, training and staff 
development, hire of equipment, office insurance, security and transport.
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 The omitted costs included, in particular, overhead and other costs that might not relate only to a 
particular funded programme. Management and audit fees are examples of such excluded costs, 
despite the fact that the Department insists on NPOs having their annual financial statements 
audited.

During the consultations NAWONGO proposed – and after internal consultation, the Department 
accepted – that salary scales and some benefits of public servants be covered for NPO staff. These 
included a thirteenth cheque, housing allowance, medical aid contribution, pension contribution, 
UIF, and workers compensation. This agreement resulted in the costs of all services increasing. The 
previous model's costs were further increased by adjusting for inflation between 2011 and 2013.

The Department's affidavit again took issue with complaints from NAWONGO about limitations of 
subsidy funding in the interim. One of the issues raised was the Department's seeming failure to 
utilise its share of the addition to the equitable share – amounting nationally to R6 billion over a 
three-year period – that National Treasury had allocated to assist provinces in funding of NPOs. 
When this was first raised in the consultations, DSD officials seemed unaware of the allocation. In 
the subsequent affidavit, the Department's response on this matter was that unless the funds were 
specifically allocated for a particular purpose, “which it was not”, the provincial government could 

72
allocate the funds as it wished.  This assertion undermined the stated purpose for such additions 
to the equitable share, which were made with the buy-in and commitment of all provinces to use 
the funds for the intended purpose.

The Department also rejected arguments for urgency on the basis that a new financial year would 
commence in 2014. Its rejection was based on the fact that it was already too late in the budget 
process, and that the Provincial Treasury would not allocate additional funding until a new funding 
model was implemented and new programme specifications developed and approved. DSD noted 
that in the new proposed process service specifications would be published in March of the 
preceding year at the latest, i.e. 12 months before the beginning of a financial year. Subsequent 
steps in the proposed process after NPOs submitted service plans would include:

• service plans assessed for compliance with service specifications;
• application of costing model;
• determination of how much each NPO can contribute from other sources, in consultation 

with that NPO;
• deduction of NPO own contribution;
• moving down the ranked list allocating full funding until reaching an item for which full 

funding could not be covered, in which case funding would be allocated pro rata to NPOs 
for that service;

 72 Linström, JMW. August 2013. Affidavit: para. 4.18.

KPMG implicitly acknowledged that some of the omitted costs were real costs in stating that “[t]he 
expenses not included in the core costs were not omitted because NPOs do not necessarily incur 
them, but rather because they were not considered to form part of the core costs for delivery of the 

71
various social welfare service programmes”.

71 KPMG. 2013. Social Welfare Services Costing and Allocation Models Report Post NAWONGO Consultation Process: para. 2.2.2.
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The Department noted that, given this multi-step process, it would not be able to implement the 
new approach before 2015. As will be seen below, the approach has still not been implemented in 
2016.

ISWS remained in the model, despite NAWONGO's objection to this in the previous hearing. The 
costing of ISWS was based on a ratio of 120 cases per social worker. This ratio was accepted by 
NAWONGO although the policy standard was 60 cases per social worker on the understanding that 

73
the standard “is not tenable in general and for the Free State in particular”.

• submission of awards for approval; and
• approval to be given for minimum of three years, with outer years provisional.

The Department's affidavit provided a further, somewhat convoluted, explanation of how ISWS was 
necessary because “may” services were, in fact, sometimes “must” services. The explanation also 
claimed, incorrectly in respect of children's services, that preventative services are usually “may”. 
It read as follows:

It is not always possible to explicitly distinguish between different programmes in 
terms of their nature as statutory 'may' and 'must' services. Social work is a statutory 
'must' service. However, while preventative programmes are usually statutory 'may' 
services, they go hand-in-hand with interventionist programmes that are statutory 
'must' services. The Department is of the view that money spent on the preventative 
services stop problems from becoming so serious that they need interventionist 
'must' services. In certain contexts interventionist programmes therefore should be 

74
treated as 'must' services.

Finally, the affidavit noted that if the model was accepted, only four services would be able to be 
funded by the 2013/14 budget, namely:

• Children: CYCC: Children's home
• Children: ISWS
• Children: Adoptions
• Supervisory costs

In fact, as noted above, ISWS was not confined to children's services.

NAWONGO's affidavit noted that they had reached a “fundamental milestone” in finding 
75

agreement with KPMG on the total costs of rendering the different services.  However, this 
agreement was later undermined when KPMG took instructions from the Department and 
developed the new “core costs” instead of using the “full costs” agreed with NAWONGO. The 
affidavit stated that NAWONGO had “no hesitation in stating that this so-called 'third revised policy' 

76
is the most unacceptable proposal yet”.  In particular, it noted that the new policy would leave 
programmes for the elderly and disabled without any subsidy at all if the court accepted the 
Department's defence of an inadequate budget. 

 73 KPMG. 2013. Social Welfare Services Costing and Allocation Models Report Post NAWONGO Consultation Process.
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The affidavit spelled out multiple forms of relief, some going beyond what had been demanded 
previously, which it wished the judgment to provide for. These included that:

• the revised policy be declared unconstitutional;
• the Department's defence of inadequate budget be rejected;
• the Department be ordered to pay NPOs based on the core cost model and progressive 

implementation of full cost in a reasonable timeframe;
• the approach be declared not reasonable, fair, equitable and transparent;
• prioritisation of ECD, protected funds for industrial schools, ISWS, proposed 

prioritisation and separate prioritisation of DSD and NPOs be declared unlawful and 
unconstitutional;

• government eliminate all discriminatory funding;
79

• government provide emergency funding “as required by the NPOs from time to time”;
• government be ordered to provide documentation on its own cost structure and bids;
• there be meaningful consultations within 10 days of receiving documentation, that fully 

authorised officials attend the consultation, and that costs be awarded against 
government.

The affidavit, perhaps informed by NAWONGO's new team of advocates, introduced a number of 
new arguments and strong attacks on the Department. These included that the differential funding 
for government and NPO services contravened the Promotion of Equality and Prevention of Unfair 

77
Discrimination Act (4 of 2000).  On this point, the affidavit also pointed to DSD's Annual Report of 
2010/11, which stated that “[t]he court case … led to the ruling that the department needs to 
develop a new funding policy and also needs to address the disparity in the subsidisation of service 
delivered by NGO's compared to the amounts spent by the department to deliver similar 

78
services”

As in previous affidavits, there were complaints about late or non-payment of subsidies. The 
affidavit argued further that, just as government allocated funds to assist communities affected by 
disasters, DSD should allocate funds to assist welfare services in an emergency situation.

The fourth judgment
The case was heard in June 2014 and in August 2014. More than a year after the previous 
judgment, Justice van der Merwe delivered the fourth and final judgment in the case. The judge 
declared government's third revision of the Policy on Financial Awards to be compliant with the 
judgments of August 2010, June 2011 and 23 March 2013. He did not award costs.

Near the outset of his judgment, the judge notes that – given the principle of separation of powers – 
government, not courts, have the power to make policy. Courts can only assess whether the policy 
is in line with the Constitution. They cannot and should not make a judgment as to whether a policy 

80
is better than other possible policies.
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The judgment notes that one of the key reasons for early negative judgments on the policy had 
been the absence of a method for planning and prioritisation of services. Such a method did not 
need to provide for coverage of all services, but would instead need to be the basis for what would 

81
likely be “tough decisions”.  The third version of the policy submitted by the Department proposed 
publication of service specifications as a basis for planning and prioritisation. The specifications 
themselves would be based on government priorities and evidence of need. Whether or not a 
particular NPO was funded, and the amount for which it would be funded, would depend on the 
prioritisation of the relevant service in the annual specification, the items of expenditure which 
government indicated it would fund, the “reasonable unit cost” for these items, and the amount 
that the NPO could “reasonably” be expected to raise from other sources for the particular service. 

The judgment finds that the proposed policy complies with the earlier judgments. However, it also 
notes that government is obliged by both the Constitution and statutes to achieve progressive 
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realisation of socio-economic rights. This requires that government must “strive”  to progressively 
increase the amount allocated for social welfare services. It states further that, in order to facilitate 
planning by both government and NPOs, financial awards should be made for three years, with the 
amounts for the second and third years provisional. Finally, the “core costs” contained in the 
KPMG schedules should be reviewed every three years. The review should include consultation 

83
with “relevant stakeholders”.  The main stakeholders, one assumes, would be NPOs delivering 
social welfare services.

The judgment observes that the NPOs had raised issues and asked for a judgment that went 
84

beyond “legitimate” claims within the scope of the case.  In particular, a demand that 
government fully fund all services was not legitimate.

Legitimate claims included (a) inadequate consultation; (b) inadequate funding resulting in some 
programmes currently funded no longer being funded and available under the new policy; (c) lack 
of provision for progressive realisation; (d) a prioritisation ranking in conflict with the Constitution; 
(e) exclusion of some core costs; (f) leeway for the Department to determine NPOs' own 
contributions in an arbitrary way; and (g) unfair discrimination between beneficiaries of NPO and 
government services.

The judgment counters the claim of inadequate consultation by detailing the meetings and 
engagement that had occurred. On claims related to inadequate funding, the judge notes that the 
court was not empowered to order funding of specific NPOs but that non-provision of funding for 
the most needy would not be reasonable. He accepts the Department's argument that, once a 
policy is approved, they would be able to make a convincing case to Provincial Treasury for 
additional funding. He accepts KPMG's exclusion of ECD from the ranking, on the basis that it 
would be funded separately (although still from within the DSD budget). He notes KPMG's 
calculations that:

• R572 million is needed to cover core costs of all NPOs (at 2011/12 levels of delivery);
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• R176 million is needed for ECD, leaving a need of R381 million for the remaining 
services;

• an additional R387 million, equivalent to only 1.4% of the total Free State budget, is 
therefore needed.

On the basis of these calculations, the judge concludes: “It hardly seems unattainable for the 
department to secure a budget allocation that would at least cover the core costs of the majority of 

85
NPO programmes.”

On progressive realisation, again relying on government's argument that the policy would facilitate 
a more convincing case to be made to Provincial Treasury, the judge cannot find a “sound reason to 
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doubt this commitment or its realisation”.

The judge accepted government's plans to ring-fence funding for ECD. On ISWS, the judge felt that 
a court was not well placed to investigate services at this level of detail. He noted further that the 
NPO argument was again based on the assumption that total funds available for NPO transfers 
would not increase. However, the judge “[could] not imagine that [Provincial] Treasury will not give 
serious consideration to such properly motivated and costed request [based on the KPMG model] 
for funding and would allocate funds that would not cover the cost costs of a reasonable number of 
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NPO programmes.”

On exclusion of core costs, the NPO arguments focused on infrastructure and other capital costs. 
The judge details how the discussion of costs had evolved over the course of the negotiations. He 
notes that, by pushing for inclusion of a thirteenth cheque and benefits, the core costs were now 
higher than the “full costs” for services that the NPOs had accepted at an earlier stage of the 
consultation. The core costs were also higher than the actual costs currently being incurred by 
NPOs for the services. On infrastructure, in particular, he notes that the NPO Act should assist 
NPOs to raise donor funds, and also that some of the NPOs were well-established and already had 
infrastructure. His conclusion is that it was “not unreasonable that only NPOs with the necessary 
infrastructure are funded in respect of core costs to provide the services that they wish to assist 

88
with.”  The judge's phrase “wish to assist with” implies a greater degree of choice than most NPOs 
will feel they face. It also can be seen as undermining the position in the first judgment that NPOs 
deliver essential services that must be delivered.

On donor contributions, the first judgment had already accepted that it was reasonable to expect 
donors to contribute. The NPOs did not challenge this finding, but instead argued that the 
proposed approach gave too much discretion to the Department as to how much would be 
deducted from the core costs. The judge said he was confident that the process prescribed by the 
policy did not give unfettered discretion.

On discrimination, the judge notes that he had not in the first judgment felt it necessary to 
comment on whether differential funding of services delivered by NPOs and government was 
inequitable. The NPOs asked that the judge do this in this later judgment. The judge notes that the 
Department had not provided information on its costs on the basis that this issue was not relevant 

 85 Van der Merwe, J. 28 August 2014. Judgment: para. 27.
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to a judgment as to whether the redrafted policy was constitutional. The judgment agrees with this 
89

reasoning. It observes that opening up “wide new questions to which there are no easy answers”  
would result in further delays. This was undesirable given that the court case had already taken 
more than four years.

The judge ends by noting the following: 

Having dealt with this matter over a period of more than four years, I feel the need 
to express the sincere wish that the parties will be able to take hands and work 

90
together for the real benefit of the needy members of society.

 89 Van der Merwe, J. 28 August 2014. Judgment: para. 47.
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The KPMG reports and model

The previous section referred frequently to the KPMG report/s as these featured in many of the 
arguments at the different stages of the case. This section elaborates on aspects of the KPMG 
models. It looks, in particular, at how the model changed over time, and the reasons for and 
arguments around these changes. Although the NAWONGO case is broader than children's social 
welfare services, the examples used here relate primarily to children's social welfare services, and 
CYCCs (in the form of “children's homes”) in particular. 

As is evident from the discussions above, most of KPMG's options for prioritisation were based on a 
ranking of programmes. KPMG developed this ranking during a one-day workshop with Free State 
DSD. Over the course of the case there were some changes in the ranking. In particular, reform 
schools and schools of industry were removed from the list on the grounds that these services are 
provided only by government; ECD was removed on the basis that funding would be provided 
separately for this service; and the composite ISWS programme was introduced. 

Table 2 below replicates the first schedule of the draft policy submitted to the fourth court hearing. 
It lists, in priority order, the 34 social welfare services that may be delivered by NPOs. The table 
reveals that children's services are, for the most part, ranked high on the list. However, some 
programmes are lower than one might expect. In particular, community-based programmes for 
children are, arguably, a form of prevention and early intervention services. Such programmes are 
specified as “must provide” in the Children's Act, but the programmes are ranked more than 
halfway down the list.

Table 2.  Priority ranking of services in final approved policy

Directorate  Programme  Rank

Children**  Integrated social work services  1

Children  Adoptions  2

Children  CYCC: Children’s home  3

Children  CYCC: Schools of industry  4

Social crime
 

CYCC: Reform school
 

5

Social crime
 

Secure care centre
 

6

Children
 

CYCC: Temporary safe care
 

7

Social crime
 

Probation services
 

8

Older persons
 

Residential facility: frail care (category C)
 

9

Disability
 

Residential facility (disabled)
 

10

Substance abuse
 

In patient
 

11

Substance abuse
 

Outpatient
 

12

Children
 

Drop-in centres
 

13

Children

 
After-hours emergency services

 

14

Children

 

Childline

 

15

Victim empowerment

 

Community-based services

 

16

Disability

 

Rehabilitation & community-based services: Daycare 17

Victim empowerment

 

Shelter

 

18

Older persons

 

Home-based care (comprehensive)

 

19
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The second schedule of the draft policy submitted to the fourth court hearing listed the core costs 
for each of the 34 services. As seen above, there were disputes over the course of the case as to 
what constituted costs that government must fund.

As illustration, Table 3 tabulates the change in costs for a CYCC over the course of the case.

• The first column, labelled “2012”, gives the amount provided in the costing that was 
considered in the second judgment. This amount was intended to represent the cost if 
the service was fully funded. The table shows only the salary costs for this column, but 
includes the per child amount calculated on all costs at the bottom.

• The next column, labelled “April 2013” gives the amounts used for the revised costing 
submitted for the hearing that resulted in the third judgment. The column that follows 
shows the same information, but adjusted from 2011 rand values to 2013 rand values. 
These columns include non-salary alongside salary costs. 

• The final column, labelled “August 2013”, gives the costing submitted for the final 
hearing.

  

Children Community-based programme 20

HIV & AIDS Community-based multi-purpose organisation (d rop-incentre)  21

Disability Protective workshop 22

HIV & AIDS

 

Child care forums

 

23

Victim empowerment

 

One-stop centre

 

24

Older persons Community-based care: Basic informal 25

Older persons Community-based care: Basic formal 26

Victim empowerment Advocacy (victim empowerment) 27

Disability Advocacy (disabled) 28

Older persons Com munity-based care: Intermediate 29

Substance abuse Training services (substance abuse) 30

Older persons Community-based care: Tertiary 31

Families Training services (families) 32

Victim empowerment Training workshops (victim empowerment) 33

Families Education 34

** Although the directorate is recorded as Children, as discussed below the social workers are 
    meant to deliver services across different directorates.
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Table 3.  Comparison of changing monthly costs for CYCCs

  
Item

 
2012

 
April 2013

 
April 2013

 
August 2013

 Salary only   
 2011 rands 2011 rands 2013 rands 2013 rands

Water & electricity  354.28 395.07 395.07

Food supplies  746.89 832.88 832.88

Clothing  201.01 224.15 224.15

Lease dwelling  301.92 336.68 336.68

Total variable  1 604.10 1 788.79 1788.79

Overhead costs 
   

Centre manager 23 115.50 23 115.50 25 776.93 24852.50

Child & youth care worker 40 983.00 40 983.00 45 701.62 65184.38

Senior professional nurse
 

15
 

311.00
 

15
 

311.00
 

17
 

073.85 10123.00

Social worker
   

20298.50

Chief social worker
 

37
 

590.00
 

37
 

590.00
 

41
 

917.96

Chief child care worker
 

9
 

652.25
 

9
 

652.25
 

10
 

763.57

Social auxiliary worker/addiction 
counsellor

 14
 

364.50
  

Kitchen cook
 

4
 

612.50
 

4
 

612.50
 

5
 

143.56

Laundry assistant
 

4
 

612.50
 

4
 

612.50
 

5
 

143.56

House mothers [12]

 

55

 

350.00

 

55

 

350.00

 

61

 

722.78

Psychologists

 

34

 

895.00

  

Cleaners

 

4

 

612.50

 

4

 

612.50

 

5

 

143.56

Kitchen assistant

 

4

 

612.50

 

4

 

612.50

 

5

 

143.56

Receptionist (administrator)

   

6776.00

Administrator/Admin officer

 

7

 

040.25

 

7

 

040.25

 

7

 

850.84

General assistant 1:8

   

42506.25

Security guards

 

24

 

493.50

 

24

 

493.50

 

27

 

313.58 14763.00

Employer contributions

UIF 1697.41

Workers compensation 678.96

Pension fund 12730.55

13th cheque 14145.05

Medical aid 27750.00

Housing allowance 16650.00

Supervision 8345.69

Cell contract (rent & call) 312.90 348.93 348.93
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Item

 

Amount

Bank charges

 

417.2

Audit report fees

 

434.58

Training costs per staff member

 

26.08

Equipment rental

 

454.75

Transport 8260.56

Insurance 5737.36

Item  2012  Apr il 2013  Apr il 2013  August 2013
 Salary only    
 

2011 rands  2011 rands  2013 rands 2013 rands

Tel/fax/telegraph/telex   
1  981.70  2  209.87 2 209.87

Office insurance    
120.00

Internet charge
  

417.20
 
465.23 465.23

T&S without operator (km)
  

8
 

260.56
 

9
 

211.65 9 211.65

Total overhead costs
  

242
 

947.86
 

270
 

919.90 278 856.96

Driver
  

4
 

612.50
 

5
 

143.56

Total cost 339 184.34 378 236.67 386 184.34

Cost per beneficiary 6 750.95 5653.40 6304.31 6 436.41

From the start, KPMG used government salary scales wherever possible to cost salaries. However, 
the table reveals that it was only in the final round of costing that employer contributions to benefits 
such as workers compensation, pension fund, medical aid and housing allowance, and a 
thirteenth cheque were added. This addition was the most important contributor to the increase in 
the per-child cost between April 2013 and August 2013. At the same time, however, some 
categories of workers initially included in the model were not included in the final version on the 
basis that they were not core workers. 

Exact comparison is rendered difficult by the fact that the final model includes general assistants, 
while earlier models specify detailed job categories such as cook and cleaner. However, in other 
cases non-provision is clearer. For example, a psychologist was included only in the very first 
model. Further, the fact that, if the employer contributions are disregarded, the total allocated for 
salaries falls from R258 695 to R184 504 between April and August 2013 indicates the extent to 
which the focus on “core” costs reduced the proposed subsidy amounts for staff, as well as overall.

What are not shown clearly in the table are the overhead costs that fell away. Table 4 itemises the 
costs included in the first costing, with the amounts in 2011 rands. Transport and insurance 
emerge as the largest cost factors. Transport was included in the final model, but only a very small 
amount was included for insurance and there was no allowance for bank charges, audit or training.

Table 4.  Monthly overhead costs in first costing (2011 rands)
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Table 5. Necessity rankings for cost items for children's services
 

 

CYCC: 
Children’s home  

Community-
based 
programme  Drop-in centre Adoption

Centre manager  3  1  2 1

Household supervisor  3  1  2 1
Social workers  3  3  2 3

Youth workers  1  1  1 1
Doctor  2  1  1 1

Dietician  1  1  1 1
Enrolled nurse aid  1  1  1 1

Advertising  1  1  1 1
Attendance fees  1  1  1 1

Bank charges and card fee  1  1  1 1
Training & staff development  1  1  1 1

Translation & transcription  1  1  1 1
Food & food supplies  3  1  3 1

Medical supplies  2  1  2 1
Domestic consumable     
Linen 2 1 2 1
Awareness campaign 2 2 2 2

Calendar events 2 2 2 2
Uniforms 1 1 1 1

Clothing 3 1 3 1
Education 1 1 1 1

 91 Derived from Table 41 in KPMG's report of 2012.

As discussed above, one of the options proposed by KPMG in its 2012 report was based on the 
notion of different levels of necessity. This notion was subsequently dropped, but probably 

 91
informed the determination as to what constituted “core” costs in the final KPMG model. Table 5  

shows the ranking assigned to different items for four children's services, with “3” indicating 
necessities, “2” indicating partial necessities, and “1” indicating non-necessities. As can be seen, 
a nurse aide, bank charges, uniforms, and training and staff development are a non-necessity for 
all four services. For CYCCs, linen is considered a partial necessity despite the fact that this is a 
residential service.
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Analysis of Department of Social Development
 budgets in the Free State

In 2013, the papers submitted by NAWONGO for the hearings that led to the third hearing included 
a short paper analysing Free State DSD budget allocations for 2013/14. An addendum was added 

92
to this analysis in September 2013 during preparations for the final hearing.  The analysis 
revealed that the amounts allocated for NPO transfers over the three years starting in 2013/14 
decreased in real terms, i.e. after adjusting for inflation. This decrease was found despite two 
additions to the equitable share transfer from national government. The analysis also showed that 
more than half of the NPO transfers were allocated for ECD, a “may provide” service. This section of 
the monograph expands on the budget analysis.

Each year the provincial estimates of revenue and expenditure (the main budget books) provide 
information on budget allocations over a seven-year period. The seven years include three years 
prior to the year in which the budget for a new year is tabled, the year in which the budget is tabled, 
the estimates (the budget proposal) for the new year, and the two “outer years” of the MTEF which 
follow the budget proposal year. By combining information from past budget books and from the 
books tabled in early 2016, we can examine the trend in allocations for NPOs for the period since 
the NAWONGO case was launched.

Table 6 gives the amount, in millions of rand, allocated for DSD as a whole and for NPO transfers 
within DSD over the period. The estimates are shown for Free State (“FS”), for all provinces 
combined (“RSA”), and for all other provinces except Free State combined (“RSA excluding FS”). 
The table shows steady increases in most estimates over the years. This is to some extent 
misleading as the amounts are shown in nominal terms, i.e. unadjusted for inflation. In 2012/13 
the amounts allocated for NPOs for all provinces combined fell even in nominal terms. In that year 
Free State had a nominal increase. However, in 2014/15 the Free State estimate for NPO transfers 
was marginally less than that for the previous year, even in nominal terms.

Table 6.  Total and NPO nominal budget allocations for provincial DSD 
             2010/11-2018/19 (Rm)

 

2010/-
11 

2011/-
12 

2012/-
13 

2013/-
14 

2014/-
15 

2015/-
16 

2016/-
17 

2017/-
18

2018/-
19

Total DSD        

FS 713 804 867 963 956 1 018 1145 1 163 1233

RSA 9 889 11 586 12 098 13 815 15 269 16 849 17 781 18866 20077
RSA excl 
FS

 
9
 

177
 

10
 

782
 

11
 

231
 

12
 

852
 

14
 

313
 

15
 

831
 

16
 

636
 

17704 18845
NPO 
transfers

        

FS
 

300
 

320
 

333
 

363
 

362
 

369
 

436
 

442 453

RSA 3739 4 385 4 376 5 136 5749 6174 6 501 7 003 7494
RSA excl 
FS 3439 4 066 4 043 4 773 5387 5805 6 065 6 562 7041
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93 A 6% annual inflation rate is assumed for 2017 and 2018.

2010/-
11

2011/-
12

2012/-
13

2013/-
14

2014/-
15

2015/-
16

2016/-
17

2017/-
18

2018/-
19

FS 414 423 415 427 402 392 436 417 403

RSA 5161 5802 5456 6049 6381 6558 6501 6607 6670
RSA excl 
FS 4747 5379 5042 5622 5979 6166 6065 6190 6267
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Table 7 presents the NPO transfers adjusted for inflation. The values represent 2016 rands.  This 
table suggests that the Free State NPO allocation fell in real terms in five of the eight years since 
the NAWONGO case was launched. This is a much less positive pattern than for all other provinces 
combined. In Free State, the 2018/19 amount is less in real terms than the 2010/11 amount, 
while for all other provinces combined there is a 32% increase over the period.

Table 7.  NPO real budget allocations for provincial DSD 2010/11-2018/19 (2016 Rm)

Over this period, Free State's NPO transfers fell, in real terms, by 0.3% annually, while the 
allocations for all other provinces combined increased, on average, by 3.5% annually. Eastern 
Cape was the only other province to have an average annual decrease in NPO transfers.

Figure 1 shows the trend in the NPO transfer share of the total DSD provincial budget. The figure 
reveals that while at the start of the period Free State NPOs received a higher share of the DSD 
budget than the average for all other provinces combined, for the latter years this is not always the 
case. What is not shown on the graph is that even in the first year, the share for Free State was not 
the highest. Thus in 2010/11, Gauteng (at 51% share for NPOs) and Western Cape (54%) 
allocated a larger share of their DSD budget to NPOs than Free State's 42%. By the end of the 
period Free State still records the third highest share, but the gap between Gauteng and Free 
State, in particular, has widened.

Figure 1  NPO transfers as a percentage of total DSD provincial budget, 2010/11-2018/19

42%
40%

38% 38% 38%
36%

38% 38% 37%
37% 38% 36%

37% 38% 37% 36% 37% 37%
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The DSD provincial budgets are organised into five budget programmes. Each of these sub-
programmes other than Management and support usually allocates some funds for NPO transfers. 
Table 8 gives the nominal amounts of allocations for sub-programmes as a whole and for NPO 

94
transfers with sub-programmes. The table reveals that ECD  is by far the largest sub-programme 
both overall and in terms of NPO transfers. 

What is not shown explicitly in the table is that the share of each sub-programme allocated to NPOs 
varies substantially. In 2016/17, 99% of the ECD and partial care amount goes to NPOs, along 
with 83% of the community-based care amount, 39% of the child and youth care centres amount, 
37% of child care and protection, and 17% of care and services to families.

 94 The official name of the sub-programme is ECD and partial care, but the overwhelming bulk of the funds are allocated for ECD centres.

Table 8. Free State DSD allocations and NPO transfers by sub-programme, 
2011/12-2017/18 (Rm)

Sub-programmes

 

2011

/ -12

 

2012

/ -13

 

2013

/ -14

 

2014

/-15

 

2015

/ -16

 

2016

/ -17

 

2017

/ -18

2017

/ -18

Management and support

   
  

 

0.5 0.5 0.5

Care and services to 

families

 

10.4

 

14.4

 

17.6

 

13.8

 

23.4

 

25.1 25.2 26.8

Non-profit institutions

 

0.9

 

1.0

 

1.0

 

1.0

 

4.4

 

4.4 4.4 4.4

Child care and protection

 

73.1

 

98.4

 

106.3

 

110.8

 

80.2

 

88.9 93.4 98.6

Non-profit institutions

 

32.2

 

33.5

 

32.3

 

34.4

 

33.1

 

33.1 33.1 33.1

ECD and partial care

 

175.4

 

166.0

 

177.3

 

184.5

 

184.8

 

235.0 257.5 270.3

Non-profit institutions

 

166.6

 

163.5

 

163.6

 

179.1

 

180.4

 

231.8 251.6 262.4

Child & youth care centres

 

61.3

 

61.8

 

63.1

 

23.4

 

64.0

 

70.7 73.2 75.6

Non-profit institutions

 

23.7

 

23.6

 

23.4

 

23.4

 

23.0

 

27.4 27.4 27.4

Community-based care 

services 0.0 0.0 13.3 11.5 12.9 8.6 8.7 8.8

Non-profit institutions 0.0 0.0 13.3 11.5 11.5 7.1 7.1 7.1

95
Community-based care services, which houses the Isibindi programme,  has allocations only 
from 2013/14, and more or less the full amount for this sub-programme consists of NPO transfers. 
However, despite the fact that Isibindi is a national programme that is meant to be rolled out and 
expanded over a five-year period starting in 2013/14, the allocations decrease over time. The 
allocations for NPOs in this sub-programme fall much more sharply than those for the sub-
programme as a whole, as in the latter years the Department allocates some funds to cover 
internal costs for this sub-programme.

CYCCs, which featured prominently in the NAWONGO case, have their own sub-programme. The 
allocations for NPOs within this sub-programme fall, even in nominal terms (i.e. before adjusting 
for inflation), over the duration of the case and also for 2015/16. There is then a sudden increase 

 95 Isibindi is a prevention and early intervention programme for vulnerable children developed by the National Association for Child Care Workers. It is being rolled out 
      nationally over a five-year period as a Ministerial initiative.
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in 2016/17, with the amount remaining constant for the next three years, i.e. with no further 
adjustments for inflation. As noted above, the MTEF approach requires that each year the budget 
books include estimates for the following three years. Comparison of the budget books tabled in 
2015 and 2016 show that the allocations for 2016/17 for CYCCs are noticeably higher than 
predicted for the same year in the 2015 budget book, while the allocations for 2016/17 for 
community-based care are noticeably lower than predicted. This suggests that funds intended for 
Isibindi have been shifted to CYCCs. The budget books do not provide any reason for this shift.

Table 9 presents the real (adjusted for inflation) value of NPO transfers for the children and families 
sub-programmes, and for all these sub-programmes other than ECD and partial care combined. 
The table also shows the trends for NPOs providing residential care for older persons, as this is 
another service that received attention in the NAWONGO case.

The table confirms a steady fall in the real value (the value after adjusting for inflation) of NPO 
transfers for children and families once ECD and partial care is excluded. This fall continues into 
coming years. There is also a steady decrease in transfers for residential services for older persons, 
except in 2012/13. Over the period as a whole, ECD and partial care shows an annual average 
0.8% real increase in NPO transfers. Care and services to families receives an even bigger annual 
average increase, of 18.5%, but off a very low base. Child care and protection and child and youth 
care centres – both services delivered primarily by NAWONGO case applicants – show annual 
average real decreases of 5.1% and 3.5% respectively. Residential care for older persons shows 
an average real decrease of 3.3%.

Table 9.  Real (adjusted for inflation) Free State DSD NPO transfers (2016 Rm)

 

2011/
-12  

2012/
-13  

2013/
-14  

2014/
-15  

2015/
-16  

2016/
-17  

2017/
-18

2017/
-18

Care and services to families  1.2  1.3  1.2  1.2  4.6  4.4 4.1 3.9

Child care and protection  42.6  41.8  38.0  38.1  35.1  33.1 31.2 29.4

ECD and partial care  220.4  203.8  192.7  198.8  191.6  231.8 237.4 233.5

Child & youth care centres  31.4  29.4  27.5  26.0  24.5  27.4 25.9 24.4
Community-based care 
services

 
0.0

 
0.0

 
15.6

 
12.8

 
12.2

 
7.1 6.7 6.3

Children & families excl 
ECD 75.2 72.5 66.8 65.3 64.2 64.9 61.2 57.7

Older persons: residential 25.4 26.1 24.4 23.1 22.2 22.6 21.3 20.1

The above patterns contradict what the fourth judgment seemed to rely on, i.e. that Free State 
DSD would exert effort and be successful in expanding the funds available for funding of NPOs. 
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The above analysis focuses on the total amounts allocated by DSD. Also relevant is the monthly 
amounts allocated per beneficiary. Figure 2 shows the per-beneficiary amounts for CYCCs and 

96
residential care for older persons in nominal terms (the lower lines)  and in real terms expressed 
in 2016 rands (the upper lines). The numbers shown on the graph relate to the nominal and real 
amounts for CYCCs. The two lines showing the real values reveal that the value of the amounts rose 
in 2011/12, but have since fallen to levels below those of 2010/11. If one looks even further back, 
the per-beneficiary subsidiary for residential services for older persons was R1 300 per month in 
1999/2000. This is equivalent to R3 359 in 2016 rands, substantially more than the R2 665 for 
2016/17.

 96 Based on subsidy information provided by NACOSS and by ENGO.

Figure 2 Free State monthly per-beneficiary NPO allocations, 2010/11-2016/17
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The regressive patterns in respect of NPO funding are not acknowledged by the Department. Thus 
the March 2015 budget speech of the MEC for Social Development notes the judgment as follows:

Hon. Members, I must make mention of the fact that the litigation between the 
Department of Social Development and the National Association of Welfare 
Organizations and Non-Governmental Organizations (NAWONGO) was finalized 
after a protracted period of 4 years. 



During August 2014, the High Court ruled in favor of the Department of Social 
Development and approved the departmental costing model and relevant 
amendment to our Financial Award Policy. This will set a legal precedent on similar 
cases for the Social Development sector. We are, however, pleased that this matter 
has now been concluded and we can continue our partnership with the NPO-sector 
in a constructive manner to advance the services we extend to our clients. 

This statement suggests that as from 2015/16, the new policy would have been implemented. 
However, analysis of budgets suggests otherwise.

In 2016/17, the budget speech of the MEC for Finance openly acknowledges the problem. In 
discussing Social Development, she states:

Substantial work remains to be done with regard to the phasing in of the funding 
model for statutory and non-statutory non-profit organizations. Provincial Treasury 
is leading a team together with provincial and national stakeholders that will further 
focus on this matter.

97
A newspaper article  published at the time of the 2016 budget speech cites the Finance MEC as 
explaining that the team's task is to coordinate implementation of the KPMG financing formula and 
to determine its impact on the budget. She notes that in the current budgeting context, additional 
money is not available, and that they would need to look at what this would mean for the NPO 
sector. Not stated in the article is that the province has again contracted KPMG to assist it.

Earlier, the MEC notes that restraint on wages is being less stringently applied to Social 
Development, alongside Health and Education, than to other sectors. She also notes that in the 
2016/17 budget year, Social Development will be leading the provision of sanitary towels to poor 
schools throughout the province. However laudable the plan, it is not clear where and how this 
would fit into the prioritisation list proposed in the court case if DSD is funding this initiative, nor 
why it is a function of DSD rather than of Health or Education.

In the years in which there was no increase, organisations that had been part of the NAWONGO 
case included a caveat when signing their memoranda of understanding with DSD. They noted that 
the document was signed “under protest, without prejudice and with full retention of rights” given 
that the amounts indicated did not comply with the court's judgment.

In 2016/17, NPOs received a 7.8% increase in transfer amounts. DSD did not voluntarily introduce 
the 7.8% increase in line with the court judgment. Instead, at the start of the 2016/17 financial 
year, Free State NPOs were informed that there would be no increase in the subsidy. With the help 
of Volksblad newspaper, they put pressure on the Department. They also met with the 
management of the Department to inform them that they had no choice other than to go back to 
court to try to enforce the court order. In response, the MEC for Finance announced a 7.8% 
increase. In doing so, the MEC conceded that the court order required more than this and said that 
they were restructuring budgets and financing models to achieve this in future.

 97 Gericke, M. 9 March 2016. “Welsyn in VS juig; Subsidies styg met 7,8%” in Volksblad.

44



45

When the NPOs received the addenda to the memoranda of agreement, they found that the 
payment arrangements had been changed. Previously, subsidies were to be paid in advance in the 
last week of the first month of every quarter. The new memoranda stipulated only that payment 
would occur “in the relevant quarter”. The NPOs informed DSD that this unilateral change was not 
acceptable in terms of the Promotion of Administrative Justice Act (3 of 2000) and that this would 
be severely detrimental to NPOs. DSD then changed the payment arrangements back to how they 
had been before.

In respect of the 2017/18 financial year, NPOs aligned with NAWONGO have submitted business 
plans with budgets based on KPMG costing adjusted for inflation since 2013.



Developments in the national sphere

The above discussion suggests that, until very recently, Free State DSD has done very little, if 
anything, to take the funding policy approved by the court in 2014 forward. Further, the difficulties 
in the relationship between NPOs and DSD remain. There have meanwhile been at least two 
relevant developments in the national sphere. The first is work commissioned by government, 
using funding from the DG Murray Trust, to develop a financing framework and policy for social 
welfare services. The second is ongoing work within national DSD to redraft the national financial 
awards policy.

This section of the monograph discusses the extent to which these documents address the 
problems that led to the NAWONGO case. At the outset, however, we note an apparent lack of 
coordination between these two initiatives, and between these initiatives and what is now planned 
in Free State. This lack of coordination brings with it the risk of duplicated initiatives, wasted 
energy, time and resources, and the potential for contradictions between the various proposals. All 
these factors will have a negative impact on the delivery of services for children

Development of a financing framework and policy for social welfare 
services
Cornerstone Economic Research has been commissioned for a multi-year initiative that comprises 
several different elements. The work commenced while the NAWONGO case was still in progress, 
and KPMG attended one of the early workshops at which, among other issues, the concept of 
“core costs” was discussed.

Cornerstone's work is being done for the National Treasury and is intended to assist in streamlining 
funding for social welfare services. The first major task involved development of a set of proposals 
on how transfers to NPOs might be managed. It is this publicly available discussion document, 
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“Proposed Framework for Managing Transfers to NPOs”,  that is the main focus of discussion 
below. It is hoped that this document can be used almost immediately to improve handling of 
financial awards.

Other tasks that Cornerstone will undertake include developing a list of social welfare services 
which distinguishes between those which government must provide and those which are not 
mandatory; further work on developing estimates of demand (or need) and unit costs of services 
using a standard approach across different services; and – subsequently – development of an 
approach for prioritisation of funding allocations. The work done during the NAWONGO case will 
inform both the costing and the prioritisation. 

The Proposed Framework for Managing Transfers to NPOs document does not discuss the amount 
of funding that NPOs should receive, but does deal with a range of other issues that arose in the 
NAWONGO case. It also emphasises the need for national DSD to play a lead role in developing 
standard forms and operating procedures rather than, as seems to be the case at present, letting 
each province freely develop its own approach. The document is important for our purposes 
because, as seen above, in each stage of the NAWONGO case the NPOs had complaints about 
how transfers were being managed along with concerns about the amount of the transfers. 

 98 Cornerstone Economic Research. March 2015. Proposed Framework for Managing Transfers to NPOs: Draft for Discussion.

46



47

The Cornerstone document begins by stating that government recognises that it needs to lead in 
planning and funding services, that its own capacity to deliver services is limited, that government 
needs a strong partnership with NPOs that can deliver services, and that funds need to be 
managed efficiently and transparently if the partnership is to be effective.

The document includes an appendix which details the different pieces of legislation that govern 
funding of NPOs. The document's main body clarifies the implications of the Public Finance 
Management Act (PFMA) and Treasury Regulations for management of NPO transfers. The 
importance of the former was seen in the NAWONGO case when DSD on several occasions said 
actions requested by NAWONGO were not possible under this Act. Cornerstone's framework 
document notes that government officials often think that the PFMA restricts them more than is 
the case. It notes, in particular, that the PFMA does not disallow multi-year  agreements, as 
evidenced by Western Cape's use of them. Further, the PFMA does not require that agreements 
with NPOs can be signed only after the start of the financial year. It notes that misinterpretation is 
not restricted to DSD, as the Auditor-General's staff also audit for requirements – such as a 
separate bank account for government transfers – that are not required by legislation. 

The document notes that transfers to NPOs are dealt with in sections 38(1)(j) and (k) of the PFMA 
which deal with transfers to entities inside and outside government. Such transfers – and in 
particular non-commercial transfers based on a service level agreement – are not subject to 
ordinary supply chain management processes and do not constitute “procurement”. The process 
used must be fair and transparent and payments must be made timeously, but the process does 
not need to follow all the steps and regulations required for procurement.

The framework document proposes that the requirements placed on NPOs that are subsidised 
should vary in line with a scale similar to the public interest score provided for in the Companies 
Act. This approach would, for example, not require that smaller NPOs that received smaller 
transfers have a formal (and expensive) audit, while this would be required for larger NPOs 
receiving larger amounts. The NPOs with a lower public interest score could also keep simpler 
financial accounts. The public interest score would assign extra weight to NPOs providing 
residential services on the basis that such NPOs have a special duty to residents in addition to their 
duties in respect of government and donors. This standard approach would apply across all types 
of services rather than, as at present, having each service subject to different – sometimes 
contradictory – clauses in the specific legislation that deals with that service.

The document discusses the 2014 draft financing policy's proposal that programme financing 
replace all other forms of funding. It suggests that the approach be tailored to a particular 
intervention, but that this be done taking into account the types of costs that are not included in 
current common approaches to funding. So, for example, funding based on posts does not usually 
cover the related operating costs such as transport and materials, while per-capita subsidies (such 
as used for CYCCs) do not usually cover fixed (overhead) operating costs that are not dependent on 
the number of beneficiaries.
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The document suggests that by 15 February of each year departments publish a list of the names 
of all NPOs which will be subsidised in the year commencing in April, the amount that they will 
receive, and the services to be delivered. It suggests further that all agreements be published on 
the Department's website by 30 April each year. In addition, the first payments to NPOs in any year 
must be made before the end of April.

Policy on Financial Awards to Service Providers
99

The 2016 “final draft” of this DSD policy document,  on which there have recently been 
consultations with NPOs, starts with a disclaimer that states that the policy has been implemented 
since April 2005. The current document follows a “revised” version developed in 2011.

 99 Department of Social Development. 2016. Policy on Financial Awards to Service Providers: Final Draft.

The document notes that the need for services that are currently funded will likely continue into the 
future, and suggests that DSD should therefore budget separately for current (and continuing) 
services and for any new services it plans to fund. (It does not state that the funding for ongoing 
services should go to the same providers as before.) It proposes a timeline in which national and 
provincial DSD would publish a request for proposals for all the services that they plan to fund 
before 1 June each year. The request for proposals would include detail of services required, 
funding parameters and compliance requirements. For ECD, it proposes that applications be 
processed throughout the year rather than only once each year.

For per-capita payments, it suggests that payments be based on the number of beneficiaries in the 
agreement rather than actual attendance, unless actual attendance is less than 80% of the 
agreed number. This would allow for payments to be made in advance. Where the actual number is 
less than 80% of the agreed number and there is not a valid reason, future transfers can be 
reduced in line with actual numbers. Where the Department pays subsidies late, the payment 
should include interest.

On agreements, the document notes that Treasury regulation 8.4.1 requires that government 
ensure that payments to providers result in the required outputs (or deliverables). The regulation 
does not require that funds are spent on specific inputs (line items). As with government funding 
more generally, managers of entities that receive funds should therefore be allowed to determine 
how best to use available funds to deliver what was agreed on. Agreements should specify broad 
expenditure categories (such as the total to be spent on salaries), rather than give a detailed 
breakdown. Monitoring should focus on deliverables. 

The document goes on to note that neither the PFMA nor the regulations require that NPOs submit 
monthly financial reports, although the Auditor-General sometimes (incorrectly) insists on this. The 
law and regulations certainly do not specify that NPOs must get DSD's approval before incurring 
any expenditure, but in some cases government (inappropriately) requires this. It notes that it goes 
without saying – although this is not necessarily done in practice – that DSD should provide NPOs 
with a copy of the signed agreement.



The first 18 pages of the draft policy provide the context, including purpose, objectives, values and 
principles. These pages – and the document as a whole – make no reference to the NAWONGO 
court case. However, the paper notes that challenges to be addressed include, among others, 
disparities in subsidies for the same service across provinces, non-alignment of policy to “newly 
approved” legislation, inadequate funding of statutory services, and delays in the transfer of funds 
to NPOs. It states that “current financing of the NPO sector is minimal when compared to the 
demands placed upon them for service delivery.” However, the link between this sentence and the 
sentence that immediately follows it – “For example gender, sectoral and geographic disparities 
have created distortions in the service delivery system” – is not clear.

Any policy of government must comply with existing legislation. The following six pages of the policy 
briefly describe legislation deemed relevant. The discussion includes the NPO Act (71 of 1997), 
Public Finance Management Act (1 of 1999), Intergovernmental Framework Act (13 of 2005), 
Municipal Finance Management Act (56 of 2003), Financial Intelligence Centre Act (38 of 2001), 
National Development Agency Act (107 of 1998), and Companies Act (71 of 2008). The 
document does not discuss what legislation developed under DSD's auspices – including the 
Children's Act – says about financing. Meanwhile some of the laws that are discussed are 
tangential to NPO financing. The Financial Intelligence Centre Act is included on the basis that 
“NPOs are commonly used as fronts for illegal activities”.

The policy suggests – incorrectly – that the PFMA requires that NPOs to register in order to qualify 
for tenders or receive funding from government. It notes that these requirements “preclude many 
small and emerging NPOs who could not contribute significantly to service delivery programmes 
but fail to benefit from opportunities created by the Government.” This sentence could be read to 
suggest that DSD understands the purpose of funding to be to create “opportunities” for 
organisations rather than delivery of services.

Three short sections – each two or three pages in length – follow on partnerships, transformation 
and service specifications. The discussion on roles and responsibilities does not distinguish 
between the roles of national and provincial DSD. The bullet points on the roles and responsibilities 
of DSD include, among others, determination of priorities, procurement of services “in line with the 
government priorities”, provision of financial support to projects and programmes “within available 
resources”, determination of service packages and norms and standards for the delivery of “quality 
funded services”, development of costing models, and timeous funding of organisation. These 
bullet points are not elaborated on.

The financing chapter then covers in the course of six pages programme financing, procurement, 
types of financing, methods of payment, eligibility criteria, disclosures (of other sources of funding) 
and timelines. The section on programme financing consists of two sentences. The first of these 
uses the word “outsource”, which implies procurement and covering full cost of service delivery as 
well as a surplus, rather than the current approach of subsidisation. However, this is not stated 
explicitly. The second sentence states that all statutory services must be covered by this approach. 
The term “statutory” is not included in the glossary at the end of the document. The three 
sentences on financing/procurement of services do not make it clear whether and how this is 
different from programme financing. The third sentence states that the processes for financing will 
be outlined in NPO financing guidelines. Further short sub-sections briefly (generally in one 

49



sentence) describe seed financing, capital financing, venture financing, partial financing, and 
shared financing, and suggest that these are alternatives to programme funding. The policy does 
not discuss, or even note, that different financing regulations apply to different financing 
modalities.

The financing chapter is followed by two very short chapters on, respectively, contracts, and 
communication and consultation. The two pages of Chapter 9 on implementation cover 
institutional arrangements, funding management, roles and responsibilities (also discussed under 
the chapter on partnerships), and development of NPO funding guidelines. Finally, there are three 
pages on monitoring and evaluation. This last section proposes that DSD monitor aspects that go 
beyond use of funds and delivery of services. The additional aspects include “beneficiary, 
stakeholder and community” involvement in designing the organisation's structure, policies and 
service delivery, transformation, diversity management, and whether the organisation has a 
sustainability plan.

This description of the Cornerstone and DSD documents highlights some quite serious differences 
in interpretation of legislative and regulatory requirements, as well as different ideas of what an 
ideal policy would look like.

NPO National Financing Guideline
A disclaimer in the policy on financial awards document states that it must be read together with 

100
the NPO Financing Guideline. The guideline document  was prepared in 2011 when the first 
draft of the PFA was prepared: it would thus have been in place for much of the period during which 
the NAWONGO case proceeded. The guideline has not been part of consultations with NPOs.

About half of the 32-page guideline consists of background, some of which repeats what is in the 
policy document. One point that is in the guideline but not in the policy document is the statement 
that, according to National Treasury's 2005/06-2011/12 Provincial Budget and Expenditure 
Review document, NPOs manage more than 98% of social welfare facilities and provide services to 
more than 71% of beneficiaries.

The NPO Financing Guideline notes that it must be used in conjunction with other policies and 
guidelines, including supply chain management. However, as seen above, Cornerstone notes that 
supply chain management does not apply to NPO transfers.

The guideline distinguishes between financing of NPOs and contracting of individuals or groups of 
individuals. It gives the example of deployment of community members to deliver peer education, 
counselling or distribution of condoms. It suggests that this would be achieved through an 
employment contract or service level agreement which provides for payment of a wage, salary or 
service fee. What distinguishes this from NPO financing is that the individuals concerned do not 
constitute an organisation with rules and a governing body. This distinction is not directly relevant 
to this monograph, but does suggest some confusion. If government issues employment 
contracts, then the people employed would be government employees, or perhaps Expanded 
Public Works Programme workers. If government issues a service level agreement, this would need 
to be done with an individual or legally constituted body.

 100 Department of Social Development. 2011. NPO National Financing Guideline: A sector guide for the Department of Social Development.
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The next proposed step is development of a financing project plan and specification. This should 
include, among others, establishment of the NPO database, preparation of terms of reference for 
the call for proposals, preparation of a service level agreement, preparation of a draft contract, and 
establishment of a project team. What is not clear is how a service level agreement can be drawn 
up at this stage. The step on establishing an NPO database also seems inappropriate as part of the 
project plan.

The document proposes the next step as establishment of the NPO business plan evaluation team. 
Proposed members include representatives from supply chain management, suggesting that 
there might again be confusion or conflation of NPO transfers and procurement. The guideline also 
states that the team must evaluate the NPO business plans using supply chain management 
principles.

The guideline includes some discussion of transformation. It suggests that it is the need for 
transformation of services that motivated the development of the PFA.

The guideline separately specifies steps to be taken by national and provincial DSD in respect of 
NPO financing. The description of these steps does not give an indication of timelines, apart from 
specifying that calls for proposals must be advertised for 30 days, and the confusing phrase in 
respect of “trenches” (the word should be “tranches”; moreover, it is in the plural but is followed by 
only one date) for transfer of funds. However, a later diagram indicates the timelines.

The seven specified steps with timelines are as follows:

• Step 1: Preparation for NPO funding (terms of references or specification) (June-
September)

• Step 2: Call for proposals and application by NPOs (including briefings) (October)
• Step 3: Evaluation of the NPO bids by the Department (December/January)
• Step 4: Recommendations for funding (January)
• Step 5: Signing of SLA by NPO [The description here contains the point “Service is part of 

the Primary Health Care Package”, suggesting that this part of the document may have 
been adapted from another document.] (February/March)

• Step 6: Training of NPO on the SLA (including subsequent mentoring)
• Step 7: Transfer of funds (February/March)

The document states its focus is on “outsourcing” or “purchased services” arrangements. Both 
terms imply that the full cost of service provision would be covered rather than a partial subsidy 
provided.

The guideline suggests that the Department's strategic plan is the first tool to be used in planning 
financing of NPOs. This seems questionable since a strategic plan focuses on priorities, while there 
should be long-term plans in place for all areas of ongoing service delivery. In addition, the 
guideline states that integrated development plans of municipalities must be used to identify 
district-level needs. This latter suggestion could cause confusion as municipalities do not have 
direct responsibility for delivery of social development services.
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Although the diagram indicates February/March for payment of the first tranche, the description of 
the steps states that payment should be done “preferably in trenches [sic] to NPOs in April or latest 
in May of each year.” 

The document proposes that service level agreements be signed for a minimum of three years. It 
proposes the three-year “cycle” as one aligned with the medium-term expenditure framework. 
DSD would be able to terminate the agreement if services were not delivered satisfactorily.

The discussion of a costing model states that an activity-based model “has been developed”. 
However, it also states that a “lot of cleaned data has to be collected to give input into the model”. 
This suggests that either the model has not yet been developed, or that it is incomplete or 
inaccurate because of the poor quality of data used. The document does not explain how the 
costing model is to be used in the financing cycle.

For reporting, the guideline states that NPOs must provide districts with monthly and quarterly 
thactivity and financial reports by the 15  of the month following the end of the month or quarter on 

which they are reporting. In addition, an annual report must be submitted “at the end” of each 
year, and audited annual financial statements submitted within three months of the end of the 
year. These provisions go beyond the PFMA as the latter does not require either monthly reporting 
or audited financial statements.

Section 8 of the guideline states that it provides tools, as follows. However, these are not part of 
the core document available on the Internet. The listed tools are as follows:

• Tool 1: NPO financing specification
• Tool 2: NPO business plan evaluation criteria
• Tool 3: NPO financing call for proposal advert
• Tool 4: Checklist for NPO business plan administrative evaluation
• Tool 5: NPO application form (Fill-in form)
• Tool 6: NPO Financial application form (Financial breakdown form)
• Tool 7: An example of Service Level Agreement (SLA)
• Tool 8: Reporting form
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Discussion and suggestions for improved funding of NPO services

Before offering some suggestions, it is worth highlighting some of the issues that emerged – often 
repeatedly – over the course of the NAWONGO case.

Emerging themes
The first issue concerns the differences between the salaries of government employees and those 
of NPO employees who do very similar work. This issue has a direct relationship with NPO subsidies 
as salaries constitute one of the largest costs of most NPOs, as is expected for bodies that focus on 
the delivery of services. Historically, government has seldom, if ever, subsidised the full salary of 
even social workers. Further, the size of the partial subsidies has been based on that of entry-level 
staff, and has not taken benefits into account. The discrepancies between government and NPO 
salaries has made it difficult for NPOs to retain staff.

As seen above, KPMG from the start used government pay-scales in its costing. That it did so could 
reflect the fact that it would not have crossed the mind of accountants that workers doing similar 
work should be paid differently purely on the basis of who employed them. However, they 
continued to use the entry-level salaries throughout the period. In the last round of consultations, 
NAWONGO persuaded KPMG and DSD to include employer costs and benefits, adding 
approximately 37% to the salary costs. NAWONGO saw this as a victory. However, it was a victory 
with a sting in its tail. While DSD's acceptance of the use of salary with benefits could be read as 
DSD's acceptance of the principle that NPO workers should be treated equally to government 
employees, it pushed up the cost of all services and – if government's approved policy is used – 
means that even fewer services would be funded. NAWONGO's in-principle victory would be a real 
victory only if government took the costing as showing the amount that they must find within a 
short space of time. 

A second, related, point was thrown into stark relief by KPMG's calculations as to what could be 
funded if the number of beneficiaries remained constant at 2011/12 levels and DSD's budget for 
NPO transfers did not increase. (As we saw above, Free State DSD's NPO transfer budget has, 
instead, decreased in real terms over the period.) The stark choice without an increased budget is 
that very few NPOs or a few cost items are fully funded, while many other NPOs or a range of other 
necessary costs are not funded at all. Again, this challenge would be addressed if – as the fourth 
judgment hoped – DSD made a successful effort to access funds for a much larger allocation for 
NPO transfers. But this has not happened.

A third factor that emerges from the case is that government priorities – whether at national, 
provincial, or sectoral level – often over-ride government's legal and constitutional obligations. This 
is seen, for example, in the documents submitted by DSD for the first hearing. These documents 
show that Free State DSD included many of NAWONGO's arguments in its budget submissions. 
However, such “naming” does not constitute prioritisation. Instead, it was other items that were 
prioritised, while even legally mandated welfare services remained seriously under-funded. This 
over-ride is also seen in the way ECD, a “may provide” service, has been prioritised and its funding 
ring-fenced so as not to be subjected to ranking against other welfare services. 
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A fifth point that arose during the court case relates to the nature of the obligation on government 
to deliver or fund services for children. In its answering affidavit of February 2013, NAWONGO 

101
claims that the rights of children to social welfare is not subject to progressive realisation.  

Instead, these services must be provided and funded immediately. However, the first judgment 
seems to say something different. The first judgment acknowledges that a range of children's rights 
are not subject to progressive realisation. But it then cites the Children's Act as subsidiary 
legislation which implies progressive realisation. It notes the legal principle that, because this 
aspect of the Act was not contested, it should prevail.

A sixth point arising from the court case relates to what a court can and cannot do, as well as – 
strategically – what an NPO should take to court. Firstly, the final judgment was clear that the court 
cannot make policy; it can only determine whether a policy is constitutional and rational. Further, if 
there are several policies that are constitutional and rational, the court cannot declare which one is 
the best and should be implemented.

In his final judgment the judge also castigates NAWONGO for raising a range of new issues which 
he deemed did not legitimately fit within the scope of the case. Throughout the court case there 
were also ongoing requests from NAWONGO that related to payment (or non-payment) and 
agreements of current subsidies alongside the requests and arguments about the policy for the 
future. These more immediate requests are understandable given the Department's repeated 
failure to carry out its responsibilities timeously and effectively. They are also understandable as 
the NPOs concerned were in an increasingly untenable position of being unable to deliver services. 
This was recognised by the courts in awards that ordered immediate payment of monies due. 
However, they complicated the matters to be discussed and contributed to affidavits and 
interaction that became increasingly combative.

This brings us to the last point, which is the contradiction between DSD's frequent references to its 
partnership with NPOs, and the reality of an increasingly antagonistic relationship. The policy 
documents that emphasise partnership leave a bitter taste in the mouth if one reads them 
alongside the documents of the NAWONGO court case.

 101 Botha, WJ. February 2013. Answering affidavit: 99.

A fourth issue relates to NPOs' own contributions. The first judgment was clear that it is reasonable 
to expect NPOs that have other funds to contribute such funds towards covering the cost of their 
services. However, this does not answer the question as to how much they should contribute, and 
how the amount will be decided. NAWONGO proposed at one point that the amount to be 
contributed should be determined by the NPO's auditors. DSD rejected this proposal. Instead, it 
proposed that it would determine the amount after consulting with the NPO concerned. This 
proposal was accepted in the final judgment, but will almost certainly result in contestation and 
unhappiness, as consultation is not the same as agreement. An alternative approach would be to 
require that government cover the core costs, and that NPOs be expected to use their own funds 
for any costs beyond the core costs – for example, paying for the services of a psychologist for a 
CYCC.
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The suggestions are as follows:

• that National Treasury, provincial treasuries, and national and provincial DSD implement 
the Proposed Framework for Managing Transfers to NPOs as soon as possible, and 
ensure that this is done uniformly across all provinces. This would assist, among other 
things, in addressing the ongoing delays, inefficiencies and associated frustration and, in 
so doing, contribute to improving the relationship between DSD and NPOs;

• that the officials whose actions obstruct the smooth operation of the NPO transfer 
system through inefficiency, unnecessary delays or other reasons be called to account 
and receive the support, training and/or disciplinary measures that are necessary to 
avoid such actions;

• that the Auditor-General be alerted to how its officials are making requirements that go 
beyond the requirements of the law, and be persuaded to stop insisting on this;

• that NAWONGO and other NPOs retract – at least for the short to medium term – the 
demand that subsidies cover employer contributions that include all the benefits 
received by government officials;

• that DSD and funders who support DSD avoid initiating new policy-making processes 
that absorb energy, resources and time, but instead move forward smartly with 
implementing what has already been developed by Cornerstone and through costing 
exercises;

• that DSD be assisted to use the wealth of available information to make strong bids to 
provincial and national treasuries in a way that respects the prioritisation and obligations 
specified in the Constitution and laws;

• that the bids and advocacy more generally emphasise the fact that very marginal annual 
increases to total provincial budgets will equate to substantial increases in funds 
available for NPO transfers – and thus expanded service delivery – if the marginal 
additional amounts are channelled to DSD for this purpose;

Suggestions
It is difficult to make suggestions as to the way forward without a good understanding of the force of 
the final judgment in the NAWONGO case. A naïve reading would be that Free State DSD would 
have been obliged to implement the policy that they had developed and that was approved by the 
court. However, two years later this has not yet happened. Further, instead of the allocation for 
NPO transfers increasing as the judge trusted they would, they have decreased in real terms. The 
suggestions presented here thus assume that there is some flexibility in what DSD can do going 
forward, that there is a real possibility that government beyond DSD will take welfare services 
seriously and be prepared to allocate more to social development, and also that there is some 
room for NPOs and others to advocate for amendments to the approved policy.

Such flexibility is important because, as noted by NAWONGO in its final affidavit, the approved 
policy is among the worst options for NPOs. In essence, following this policy in the absence of 
additional funds will mean that very few services are funded. The NPOs offering other services, and 
by extension their beneficiaries, will be left in the lurch. It will be of no assistance to them that the 
few services that receive funding receive substantially larger subsidy amounts than previously.
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• that an independent ombud function be established as a mechanism through which 
NPOs can pursue administrative justice and efficiency in relation to NPO funding instead 
of having to embark on court challenges that have enormous costs in terms of money, 
time and relationships for all parties involved.

Perhaps most importantly, there is need for urgent action on these issues as across the country 
many NPOs delivering welfare services have been experiencing financial strain for years, and 
closures and retrenchments are ongoing. The consequences are dire for children and other 
beneficiaries in need.




