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FOREWORD
Court rooms are frightening places for anyone testifying. Even adults are fearful
about giving evidence in front of magistrates and judges, and about being
questioned by prosecutors and defence lawyers. Imagine how much more scary
that must be for a child. Even worse, in sexual offences children have to talk about
embarrassing things, for which they do not even have an adequate or accurate
vocabulary. South African law has excellent provisions which allow children to
testify via intermediaries and in separate rooms, so that they need not encounter the
offender. But this is only as good as the provisioning allows. In the 2009 case of
Director of Public Prosecutions v the Minister of Justice and Constitutional Development, the
Court laid emphasis on these special arrangements, and at the time directed the
Minister of Justice to place a report before the Constitutional Court on the
readiness of the courts to provide the specialised services. Five years on, this report
looks at the statistical evidence that is currently available, coupled with empirical
evidence gathered from visits to sexual offences court, to determine how much
progress has been made towards the goal of children being able to testify in a safe,
child-friendly environment.
Professor Ann Skelton
Director: Centre for Child Law
UNESCO Chair: Education Law in Africa
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1. INTRODUCTION

In 2009 the Constitutional Court handed down a very important decision
concerning how child victims and witnesses should be accommodated in
court proceedings regarding sexual offences. In Director of Public
Prosecutions, Transvaal v the Minister of Justice and Constitutional Development1
the Constitutional Court acknowledged that children are uniquely
vulnerable and that they require specific attention when brought to testify
in court. The court essentially required the state to ensure children’s best
interests remain intact when they appear in court whether as victims or
witnesses.
A child’s best interests are served by a number of sections in the
Criminal Procedure Act 51 of 1977 (CPA) (as amended by the Criminal
Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007
(Criminal Law Amendment Act)). These provisions protect child
complainants and witnesses from undue stress or suffering that might
result from being present in court and recounting their ordeals. A child’s
best interests can be realised and promoted through the creation of childfriendly courts and by using intermediaries. Securing these amenities rests
with the state and non-availability of these measures is a breach of the
Constitution and the CPA.2 On this basis the Constitutional Court ordered
the Department of Justice and Correctional Services3 (Department of
Justice) to submit a report to the Court indicating what the Department’s
2009 position was concerning the provision of court services such as the
availability of intermediaries, separate testifying rooms, one-way mirrors
and close circuit television (CCTV) systems. Further, the Department was
ordered to report on its plans to remedy any shortfall in the provision of
court services.
More than five years have elapsed since the Constitutional Court
judgment in Director of Public Prosecutions, Transvaal. The Centre for Child
Law (which at the time joined the proceedings as amicus curiae) has

1
2
3

2009 (4) SA 222 (CC).
Paras 201-202.
Previously, Department of Justice and Constitutional Development.
1

2
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therefore decided to embark on a comprehensive survey to monitor the
Department of Justice’s compliance with the above-mentioned judgment
of the Constitutional Court. The purpose of the report is to monitor and
evaluate measures taken to ensure that child victims and witnesses are not
exposed to secondary trauma due to a lack of child-friendly court services.
To start, the report attempts to quantify compliance with the order by
determining whether court services (intermediaries, CCTV systems, oneway mirrors, separate testifying rooms) have been improved on from 2009
to 2014. Increased availability of court services is taken to indicate
improved availability of services. After quantifying compliance, the report
adopts a qualitative approach to determine how child victims and
witnesses experience the criminal justice system through a survey
commissioned by the Centre for Child Law. The recently released Report
on the Re-Establishment of Sexual Offences Courts in August 2013 also
provides valuable insight which also informs the qualitative nature of court
services for child victims and witnesses in criminal matters.
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2. BACKGROUND

Justice Ngcobo, a Justice of the Constitutional Court, offers a succinct
snippet of the precarious position children held in criminal court
proceedings, and provides:4
Until recently, the law did not pay much attention to the stress that child
complainants in sexual offence cases suffer when they testify in courts.
Child complainants in sexual offence cases were required to relive the
horror of the crime in open court. The circumstances under which they
gave evidence did not appear to be the concern of the law. And, at times,
they were subject to the most brutal and humiliating treatment by being
asked to relate the sordid details of the traumatic experiences that they had
gone through. Regrettably, although there were welcome exceptions, the
plight of child complainants was seldom the concern of those before
whom they testified.

Section 28(2) of the Constitution requires that the best interests of the child
are of paramount importance in all matters concerning the child. In the
context of child complainants and witnesses, section 28(2) requires
protection of children while giving evidence in court so as to prevent
hardship and secondary trauma. The Criminal Law Amendment Act
works to secure the best interests of the child in respect of proceedings
involving criminal offences by amending certain provisions of the CPA
regarding children. In this respect provision is made for children to testify
via intermediaries, allowing for the exclusion of the public in certain
criminal proceedings, or allowing for evidence to be provided via CCTV or
similar equipment.
The effectiveness of these provisions to serve the best interests of
complainant children came to the High Court’s attention in 2008. In S v
Mokoena; S v Phaswane,5 the then Transvaal Provincial Division of the High
Court of South Africa (now the North Gauteng High Court) declared
certain provisions of the CPA unconstitutional in so far as they were
inconsistent with the best interests of child witnesses and victims.

4
5

Para 1. Footnotes omitted.
2008 (5) SA 578 (T).
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The provisions affected by this decision concern child victims and
child witnesses in sexual offence cases and include the appointment of
intermediaries to assist children while testifying;6 public access to courts
while a child witness or victim gives evidence in a sexual offence case;7
giving evidence by means of closed circuit television or similar electronic
media;8 giving evidence without taking the oath or making the
affirmation.9
The High Court alluded to a number of systemic shortcomings as
reported by the National Prosecuting Authority. It was noted that there is
a ‘chronic lack of capacity and resources’.10 Further, that the majority of
South African courts do not have access to intermediaries or electronic
devices which allow vulnerable witnesses to testify outside the
courtroom.11 The High Court linked the lack of resources to regular
postponements or in extreme cases, to not appointing intermediaries at
all.12
The matter was referred to the Constitutional Court in terms of section
172(2)(a) of the Constitution. This provision stipulates that when the
Supreme Court of Appeal, a High Court or a court of similar status makes
an order concerning the constitutional validity of an Act of Parliament the
order will have no force unless it is confirmed by the Constitutional Court.
On 6 November 2008 the Constitutional Court heard the matter in Director
of Public Prosecutions, Transvaal.13 Judgment was delivered on 1 April 2009.
Various non-governmental and civil society organisations, such as the
Centre for Child Law and Childline South Africa, entered as amici curiae.
The Constitutional Court did not confirm the finding of
unconstitutionality. Instead, the Court found that it was able to read the
provisions in a manner that corresponds with the Constitution. It also
refused to confirm the declaratory, mandatory and supervisory orders
issued by the High Court, holding that the High Court had not been
entitled to issue such orders.

6
7
8
9
10
11
12
13

Sec 170A(1); (7).
Sec 153(3); (5).
Sec 158(5).
Sec 164(1).
Para 91.
Para 90.
Para 92.
n 1 above.
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While the Constitutional Court did not confirm the declaration of
unconstitutionality, it was troubled about ‘the disturbing information
concerning the availability of intermediaries, the adequacy of their training
and the lack of court facilities for child complainants’.14 The Court
acknowledged that the inadequacy of these court services has a serious
impact on the best interests of a child15 and then ordered the DirectorGeneral for the Department of Justice to submit a report to the Court by
no later than 1 July 2009 setting out the following:
(a) A list of Regional Courts indicating the number of intermediaries required
by each Regional Court to meet its needs and the number of
intermediaries available to each Regional Court at the time of the report.
(b) If it transpires that the Regional Courts do not have sufficient
intermediaries to meet their needs, the steps which are being taken to
correct the situation.
(c) A list of Regional Courts indicating which of them has the following
facilities contemplated in section 170A(3) of the Act:
(i) separate rooms from which children may testify;
(ii) closed circuit television facilities; and
(iii) one-way mirrors.

The report had to be served on the National Director of Public
Prosecutions and on each of the amici curiae.
The Director-General for the Department of Justice complied with the
order on 1 July 2009. On 31 August 2009 the Constitutional Court issued
further directions which required the Director-General to submit a further
report dealing with comments on the first report submitted by the Acting
National Director of Public Prosecutions, the Centre for Child Law and
Childline South Africa. The second report had to address the following
issues:
(a) The acute shortage of intermediaries (an audit conducted in 2008 by the
office of the National Director of Public Prosecutions, found that the
unavailability of intermediaries resulted in 594 postponements in cases
involving the rape of children).
(b) The prospects of attracting professionals for appointment as
intermediaries in view of the fact that they are only paid the ordinary fee
of R150 per day which is considered as inadequate by many professionals
who would be suitably qualified to act as intermediaries, and whether the
14
15

Para 189.
Para 197.
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Department is considering introducing an appropriate professional daily
rate for intermediaries.
(c) Malfunctioning equipment, in particular closed circuit television facilities,
which have resulted in the postponement of cases. In particular the
Director-General was requested to comment on the fact that out of the 198
closed circuit television units, 46 were either not operating or functioning.
(d) The Department had to indicate the steps taken to address the problem of
malfunctioning equipment and to ensure that such equipment is attended
to promptly.

The Department complied with the order and further made more
information available during 2012 when this study commenced. The
details of the reports and the 2012 data will be discussed below.
Director of Public Prosecutions, Transvaal yields promising potential to
ensure that when child victims and witnesses are brought into the
adversarial world of the criminal justice system their rights and wellbeing
are protected and preserved. This case confirms that special obligations
exist towards child witness and victims. These obligations are informed by
constitutional principles and rights, and any failure to act is a
constitutional infringement of children’s rights.
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3. QUANTIFYING COMPLIANCE: WHERE
WE WERE COMPARED TO WHERE WE ARE

This report considers data emanating from multiple sources which assist in
determining whether the state has complied with the Constitutional Court
order to improve court services for child victims and witnesses. A number
of sources are considered, including the 2009 report submitted by the
Department to the Constitutional Court in accordance with the court’s
order, a 2012 survey report commissioned by the Centre for Child Law, the
2014 Presentation: Portfolio Committee on Justice and Correctional
Services provided by the Department of Justice, and the 2014 annual
report by the Department of Justice.
In 2009 the Department of Justice submitted a report to the Court and
relevant amici indicating the extent of the provision of intermediaries and
court facilities at regional courts. This report provides two important
figures, the number of intermediaries and court facilities available in 2009
and how many more of each is needed in order for regional courts to be
better equipped to accommodate child witnesses and victims. Ultimately
the 2009 report indicates where we were and all subsequent reports or
presentations assist in determining where we are, and whether there has
been sufficient compliance with the Constitutional Court judgment.

8
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3.1

Intermediaries

Province

Number of
intermediaries
in 2009

Additional
Number of
number of
intermediaries
intermediaries in 2012a
required in 2009

Number of
intermediaries
in 2014b

Eastern Cape

27

28

43

26

Free State

25

13

56

18

Gauteng

14

0

154

64

KwaZulu-Natal

18

31

81

43

Limpopo

4

23

40

21

Mpumalanga

8

11

30

25

North West

6

28

53

20

Northern Cape

15

2

29

27

Western Cape

38

14

85

35

TOTAL

155

150

571

279

a

b

These figures originate from a survey commissioned by the Centre for Child Law and
reflect the information provided by the Department of Justice in a follow up report
titled: ‘Follow-up report on the report submitted in DPP, Transvaal v Minister of Justice
and Constitutional Development and Others 2009 (4) SA 222 (CC) on court services
available to child victims and witnesses in criminal cases’ (2012) 2.
As per Department of Justice ‘Report on the implementation of Criminal Law (Sexual
Offences and Related Matters) Amendment Act 32 of 2007’ (2014) 40.

At first glance the 2012 figures compared to the 2009 figures show
substantial improvement in delivery of intermediary services. Some
provinces only just fall short of meeting the identified need such as the
Eastern Cape, but overall it seems that most provinces not only filled their
shortfall but exceeded the number of envisaged posts required to be filled.
However on further research, one is left questioning the accuracy of the
2012 figures provided by the Department during the commissioned survey.
During the September 2014 presentation to the Portfolio Committee on
Justice and Constitutional Services, the Department of Justice reported
that only 185 intermediaries and social workers providing intermediary
services were appointed during the 2011/2012 financial year.16 Making
the position further uncertain is the fact that in the Report on the
Implementation of Criminal Law (Sexual Offences and Related Matters)
Amendment Act 32 of 2007, the Department records that during 2012/
2013 only 156 intermediaries were available.17 This demonstrates a vast
discrepancy in recorded figures and it is not apparent which figures are true

16
17

At 13.
At 40.
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reflections of the factual position because all sources considered here
emanate from the same department, the Department of Justice.
As for the number of intermediaries available in 2014, the situation is
just as unclear. If the 2012 figures presented in the table above are a proper
reflection of the Department’s advances in securing intermediary services,
it can be taken that the Department of Justice has seriously regressed in
service provision. In the Report on the Implementation of the Criminal
Law (Sexual Offences and Related Matters) Amendment Act 2013/2014,
the Department of Justice indicates that there are currently 279
intermediaries available to provide intermediary services and this is out of
sync in relation to the figures reported in 2012. Further, the total of 279
intermediaries does not correlate with the 2014 presentation to the
Portfolio Committee on Justice and Correctional Services, where the
Department of Justice indicated that nationally, there are 258
intermediaries available at regional courts.18
The reasons for the discrepancies are not obviously clear. It is
noticeable that the method of collecting and recording information is not
consistent. First, the Department does not consistently report on
provisional developments, at times only focussing on national figures.
Second, it is noted that the information provided by the Department of
Justice includes ad hoc intermediaries, presumably being those appointed
by non-governmental organisations while omitting this information in
other reports. For instance, in the Department of Justice’s follow up report
provided during the Centre’s commissioned survey it seems NGO services
are included19 while in the Department’s presentation to the Portfolio
Committee on Justice and Correctional Services and in the Department’s
2009 report submitted to the Constitutional Court, NGO’s contribution to
providing court services to children is not recorded.
Moving past noted incongruities, in 2009 the Department of Justice
specified that, nationally, regional courts required 305 intermediaries. In
their 2014 annual report on the implementation of the Criminal Law
Amendment Act the Department indicated that there were currently 279
intermediaries performing intermediary services. This is viewed as an
improvement from the position in 2009 where only 150 intermediaries

18
19

At 13.
Department of Justice and Constitutional Development Follow-up report (n 16 above)
2.
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were appointed. However, the 2014 figures also expose that more must be
done because that figure includes the services of NGOs and it seems that
even with the assistance of NGO’s the needs of regional courts are not
being met. Also, the quality of departmental compliance cannot be
determined because the 2014 position of each province is unknown.

3.2

Separate child witness testifying rooms

Province

Number of
children’s
witness
testifying rooms
in 2009

Number of
children’s
witness
testifying rooms
required in 2009

Eastern Cape

33

32

37

36

Free State

20

2

14

12

Gauteng

0

6

31

10

KwaZulu-Natal

12

0

22

10

Limpopo

15

20

14

18

Mpumalanga

25

0

16

6

North West

0

2

20

17

Northern Cape

18

2

16

9

Western Cape

24

2

30

6

TOTAL

147

66

200

124

a
b

Number of
children’s
witness
testifying
rooms in May
2012a

Number of
children’s
witness
testifying
rooms still
requiredb

Department of Justice and Constitutional Development Follow-up report (n 16 above)
4.
As above.

The period spanning 2009 to 2012 generally saw an improvement in access
to separate testifying rooms with Gauteng and the North West showing
remarkable improvement in the provision of this service. However,
according to the figures provided, the Free State, Mpumalanga and
Northern Cape all regressed. It is noticeable that what was required in 2009
does not correlate with specified requirements in 2012, the reason for these
divergent figures is unknown. For instance in the Eastern Cape, the
reported figure of available rooms in 2012 increased to that reported in
2009, yet the province indicates that it needs more rooms than that
indicated in 2009. It is also not clear why these discrepancies exist. One
factor might be that the assessment criteria to identify provincial needs has
been amended or differs from one province to the next, but this has not
been confirmed in any reports provided by the Department of Justice.
The accurate provincial provision for separate testifying rooms for
children for 2014 cannot be ascertained due to inconsistent reporting
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methods and only national figures are available. According to the
September 2014 presentation to the Committee of Justice and Correctional
Services, there are 220 private testifying rooms available nation-wide.20 In
2012 the Department indicated that a total of 324 separate testifying rooms
are needed, while the figure currently stands at 220, this is a marked
improvement from 2009 where only 147 separate rooms were available
nationally. Despite this improvement, there seems to be a long way to go
but the Department’s overall performance cannot be evaluated due to
continuing uncertainty regarding how provinces quantify their needs
pertaining to separate testifying rooms for children.

3.3

CCTV systems

Province

Number of
CCTV systems
in 2009

Number of
Number of
Number of
CCTV systems CCTV systems CCTV systems
a
required in 2009 in May 2012
still requiredb

Eastern Cape

50

29

55

30

Free State

25

7

16

12

Gauteng

43

6

31

7

KwaZulu-Natal

5

0

34

9

Limpopo

39

11

25

13

Mpumalanga

29

0

22

7

North West

28

0

29

14

Northern Cape

27

6

32

5

Western Cape

26

8

33

9

TOTAL

272

67

277

106

a
b

Department of Justice and Constitutional Development Follow-up report (n 16 above)
5.
As above.

From the above table it is evident that in 2009 a national total of 339 CCTV
systems were required and in 2012 only 277 circuits were available. This is
not a substantial improvement from what was reportedly available in 2009,
being 272 CCTV units. However, further research highlights
incongruences in reported figures, according to the Department’s 2014
annual report on the implementation of the Criminal Law Amendment
Act, 322 CCTV systems were available nationwide in December 2012. It
is not clear which reported figures provide a proper reflection of the
position regarding availability of CCTV systems.21

20
21

At 17.
At 37.
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Only national figures are available for 2014 provision of CCTV
systems, there is no available record of the different provincial positions.
However, the reported figures that are available do not match. According
to the 2014 annual report submitted by the Department of Justice, the
Department increased the number of available CCTV systems by 21
systems making a total of 343 CCTV systems available nation-wide.22
However, in the Department’s presentation to the Portfolio Committee on
Justice and Correctional Services, the Department indicates that 322
systems are available and that further provision of these systems has been
halted because the Department is looking to introduce ‘2-way CCTV’s’.23
It cannot be concluded with any certainty whether or not the Department
of Justice has improved the availability of CCTV systems for child
witnesses and victims.

3.4

One-way mirrors

Province

Number of one- Number of one- Number of one- Number of
way mirrors in way mirrors
way mirrors in one-way
2009
required in 2009 May 2012a
mirrors still
requiredb

Eastern Cape

3

0

17

33

Free State

6

0

7

15

Gauteng

0

0

8

18

KwaZulu-Natal

1

0

13

10

Limpopo

14

19

6

14

Mpumalanga

2

0

0

14

North West

0

0

3

20

Northern Cape

4

1

6

16

Western Cape

9

1

9

8

TOTAL

39

21

69

148

a
b

Department of Justice and Constitutional Development Follow-up report (n 16 above)
5.
As above.

The accuracy of the reported 2012 figures is questionable because in the
Department’s 2014 annual report on the implementation of the Criminal
Law Amendment Act, the Department indicates that in 2012 98 one-way
mirrors were available in total. It is not clear where the cause of divergence
lies because the annual report does not provide a breakdown of different
the provincial positions. Regardless of the differing figures available for
22
23

At 37.
At 17.
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2012, there is a noticeable improvement in the provision of one-way
mirrors, however the extent of improvement cannot be established with
any certainty.
Provincial figures are not available for 2014, according to the 2014
presentation to the Portfolio Committee on Justice and Correctional
Services, the Department of Justice indicates that there are 98 one-way
mirrors nation-wide. The Department’s annual report on the
implementation of the Criminal Law Amendment Act does not provide
any information concerning the current availability of one-way mirrors. It
seems there might not have been any improvement in the provision of oneway mirrors since 2012 if one accepts the Department’s 2014 presentation
to the Portfolio Committee as a proper reflection of the availability of oneway mirrors.
The extent of the Department of Justice’s compliance with the
Constitutional Court decision cannot be easily quantified due to
inconsistent reported figures. The concern if inconsistent reporting was
acknowledged by the Department as a limitation in their 2014 annual
report on the implementation of the Criminal Law Amendment Act.24 The
Department acknowledges that there is a lack of interface between the data
capturing systems and between the implementing departments or
institutions and this had led to ‘imbalanced’ reporting of figures.
According to the Department of Justice, the Integrated Justice System is
attending to the matter. The Department’s 2014 annual report on the
implementation of the Criminal Law Amendment Act, the Department of
Justice finds that there have been incremental improvements.25 Indeed, it
might be that the Department improved with its provisions of court
services but the extent of improvement is not quantifiable.

24
25

Department of Justice and Constitutional Development Report on the Implementation
of Criminal Law (Sexual Offences and Related Matters) Amendment Act (n 17 above)
71.
As above.
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4. REPORTED EXPERIENCES: A
QUALITATIVE VIEW OF COURT SERVICES
FOR CHILD VICTIMS AND WITNESSES
In 2012 the Centre for Child Law initiated its survey as part of its task of
monitoring and evaluating the impact of the Constitutional Court
judgment. The Department of Justice approved the survey and granted
permission to the Centre to visit selected courts. The Department also
provided an updated report on the available resources as well as further
information regarding the progress made by the Department in providing
for these resources was made available to the Centre for Child Law. The
draft discussion document on intermediaries, the draft document on the
governance of intermediaries as well as the draft protocol for the
management of intermediaries, referred to earlier, were handed over for
the purposes of this survey.
Various courts in all nine South African provinces were selected by
using the map available on the South African Police Services’ website26
indicating the police stations that contribute the highest to the lowest
reporting of cases of sexual offences, and also taking into account
budgetary constraints and logistical considerations. A total of 40 courts
were visited during the survey and the majority of the qualitative account
provided in this portion of the report derives from this survey. Other
reports and publications are considered for purposes of verification and
substantiation.
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Available
at:
index.html.

http://www.saps.gov.za/statistics/reports/crimestats/2012/maps/
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4.1

Eastern Cape

The map depicts the courts visited during the period spanning 2-5 April
2013.

4.1.1 Lusikisiki Court
The Lusikisiki Court is not a dedicated Sexual Offences Court, instead, the
court deals with all cases that fall within its jurisdiction. Sexual offence
cases involving children take a long time to finalise due to the onerous case
load and it is noted that some cases involving children date back to 2011.
In some instances the child victim turns 18 before the finalisation of the
matter and this results in them having to testify without intermediary
services.
The Lusikisiki Court reportedly has one CCTV system available and a
separate testifying room. One intermediary serves the court but the
intermediary also serves two other courts, the Bizana and Flagstaff Courts.
The court lacks a number of essential resources such as a one-way mirror
and there is no child-friendly separate consulting room. Further, there is no
separate waiting room for children and children do not have access to
separate toilets, child-friendly furniture, toys, or refreshments.
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The court makes provisions for a separate testifying room but it does
not have a window and the furniture is not child-friendly. It was intimated
that children struggle to use the furniture while testifying. Also, when the
court is in session and the testifying room is being used, child victims and
witnesses are required to wait in the passages.

4.1.2 Engcobo Court
The regional court is not a dedicated sexual offences court and it hears all
matters within its jurisdiction. The court sits for 2 weeks per month and the
Regional Court prosecutor explained that this is insufficient. It was
intimated that there is a need for a dedicated sexual offences court. Sexual
offence cases involving children take a long time to finalise due to the
taxing case load and the fact that the court does not have a dedicated
intermediary. The court makes use of an intermediary from Butterworth
who travels to Engcobo when necessary.
The Engcobo Court does not have a one-way mirror. However, there
is a CCTV system and one separate testifying room. The separate testifying
room is not child-friendly and is generally used as an office by another
official. The official leaves his office when the room is required for
purposes of testifying. It was explained that there is difficulty getting access
to the room when the official is absent from work because the room gets
locked.

Separate testifying room

Making room: Facilitating the testimony of child witnesses and victims 17

There is no separate consultation room for the prosecutor as a result of
there being a lack of office space more generally. The prosecutor reported
that he consults with all witnesses, including children, wherever he can.
Further, there is no separate waiting area from children, nor are there
separate toilets. Children are not provided with toys or refreshments either.

Waiting area outside the court

4.1.3 Qumbu Court
The Regional Court is a dedicated sexual offence court and sits at the
Qumbu Magistrates court 2 weeks per month.
The court does not have a dedicated intermediary, however, two
intermediaries do serve the cluster which the court forms part of.
Unfortunately, the fact that only two intermediaries serve the cluster
means that cases at Qumbu tend to get postponed due to the unavailability
of an intermediary. There is a CCTV system available and a separate
testifying room for child victims and witnesses. A one-way mirror is
available but it has been installed incorrectly and therefore those present in
court cannot see anything in the room. The separate testifying room was
locked on the day of the visit but is seems as though it is being used as an
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office with there being no child-friendly furniture or environment
generally.
Children do not have a separate child-friendly waiting room and have
to wait in the passages. Also, children do not have separate toilets facilities.
No toys or refreshments are available to child witnesses or victims either.

4.1.4 Ngqeleni Court
The regional court is a dedicated sexual offences court and it sits at the
Ngqeleni Magistrates Court for two weeks per month.
The court has a CCTV system and makes use of either of the two
intermediaries designated to serve the cluster which the court forms part
of. Cases are regularly postponed due to their unavailability. It was
reported that intermediaries’ home language is isiZulu while majority of
the community speak isiXhosa in the region. This results in
communication problems when the child witness or victim’s home
language is isiXhosa. There is no designated child-friendly separate
testifying room, instead, the district’s office is used as the testifying room.
Children do not have a separate, child-friendly waiting room and they
are required to wait outside. Child victims and witnesses do not have
access to separate toilet facilities. There are no toys available to occupy
children while waiting and no refreshments are made available to them.

4.1.5 Mthatha Court
The regional court is a dedicated sexual offences court. However, a
number of delays occur due to the heavy case load of the court. The
prosecutor reported that there is a need for more dedicated courts. Further
delays are experienced because the two intermediaries that are available
are shared with the Qumbu, Ngqeleni, Mthatha, Port St Johns and
Elliotdale courts and the High Court. The necessity of sharing the available
intermediaries results in regular postponements. The court does not have
a one-way mirror.
The court has a CCTV system but it has been poorly installed and
children’s facial expressions cannot easily be seen. Separate, child-friendly
testifying and waiting rooms are available.
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Separate testifying area

Separate waiting area
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From the above it is clear that the room as been adjusted to
accommodate children, the walls are welcoming, the furniture is childfriendly and toys are also visible. However, children do not have access to
separate toilet facilities and they are not provided with refreshments.
In spite of having these child-friendly services which are all aimed at
protecting child witnessed and victims, it was reported that at times the
police would transport the victim and accused to court together in the same
vehicle. This is very alarming.

4.1.6 Concluding reflections on the Eastern Cape
Five courts were visited in the Eastern Cape. There is a pressing need to
provide separate waiting areas for child victims and witnesses at four of the
five courts. Children have to wait in the passages before their cases are
called. A shortage of intermediaries at the courts appears to be a huge
problem and the unavailability of intermediaries has been cited as one of
the main reasons for the delay in the finalisation of cases involving child
victims and witnesses.
There are no separate toilets for children at any of the courts and this
has been highlighted as a challenge since the risk of encountering the
perpetrators in their cases increases if the children have to walk around in
the court building on their way to and from the public toilets.
The lack of sufficient office space results in the separate testifying
rooms being utilised as offices which explains why these spaces are not
decorated in a child-friendly manner.
Another challenge is the fact that no provision is made for
refreshments for child victims and witnesses at the courts. Most of them
come from very poor households, which often implies that they are hungry
when they get to court and then have to spend a long time at court without
sustenance.
A major concern is the fact that child victims or witnesses are in some
instances transported together with the accused to court by the South
African Police Service. Immediate action should be taken to terminate this
totally unacceptable practice.
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4.2

Free State

The map depicts the courts visited during the period spanning 25-27 March
2013.

4.2.1 Welkom Court
There are six courts in the Welkom cluster with a work load of
approximately 200 cases at any given time, all involving sexual offences
committed against children. In January and February 2013 a total of 67
new sexual offence cases committed against children were placed on the
courts rolls.
There is one dedicated sexual offences court. According to the
prosecutor there is a need for at least two more courts. Also, the Chief
Magistrate decided that the dedicated sexual offences court can be used for
three weeks every semester to house the periodic High Court which means
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that for 12 weeks of the year no sexual offence cases can be heard at the
Welkom Magistrate’s Court.
The court is equipped with two CCTV systems and there is one oneway mirror. Unfortunately the one-way mirror must be shared and it is
damaged as a result of being transported between six courts. The mirror is
reportedly extensively damaged to the extent that one can see straight
through it and intermediaries paste posters and other paper on the mirror
during use. The court has a separate testifying room for child witnesses and
victims. There are two dedicated intermediaries and one ad hoc
intermediary available. However, the prosecutor indicated that
intermediaries are often retired teachers and in her experience some of
them find it difficult to work with very young child victims. There is no
competency test and the mere fact that intermediaries meet the
requirements stipulated in the Government Gazette does not mean they
have the ability to work with traumatised children.
There are no separate consultation rooms; it is reported that
consultations with children take place in the vault. There are no separate
waiting rooms for children either and if the court is in session and the
testifying room is in use, child victims and witness have to wait in the
passages. Children witnesses and victims are not provided with
refreshments or toys and there are no separate toilets available either.

4.2.2 Odendaalsrus Court
There are two regional courts in Odendaalsrus but one court is dedicated
to dealing with backlog cases. At the time of the survey visit the
Odendaalsrus Court was being renovated and the CCTV system had been
disconnected since December 2012. All cases involving child victims in
sexual offence cases were being transferred to the Welkom Magistrates
Court.
There is a separate testifying room, but since the CCTV system in
disconnected, the room is being used as extra storage space. There is no
separate waiting room for child victims and witnesses and children are
required to wait in the passages. There are also no toys or refreshments
made available to waiting children. Children can obtain a witness fee of
R20 per day, if they qualify, but this only makes provision for transport and
is insufficient for food during the day of attendance.
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4.2.3 Bothaville Court
The Bothaville Court has a separate testifying room and one CCTV system
available to service child witnesses and victims but no dedicated
intermediary. An intermediary from Welkom provides services when
necessary. There is no separate, child-friendly waiting room for child
victims and witnesses and if the court is in session and the testifying room
is being used, children are required to wait in the passages. There are also
no toys or other means available to occupy children when waiting at court.

4.2.4 Concluding reflections on the Free State
There are no separate waiting rooms for child victims or witnesses at any
of the courts visited due to a lack of office space.
There is a need for the establishment of more regional courts to deal
with sexual offences cases involving children. It appears that the necessary
facilities and resources are available to do this except for the fact that there
is a shortage of intermediaries.
The fact that consultations with child victims and witnesses are being
conducted in the vault at the Magistrate’s Court in Welkom is a huge
concern and this will undoubtedly contribute to the secondary
victimisation of these children.
The lack of refreshments for child victims and witnesses at court and
the lack of separate toilets for these children have also been highlighted as
problematic at all the courts visited in the Free State. Furthermore, it is
concerning that the periodic High Court makes use of the only dedicated
sexual offences court in the Welkom Magistrate’s Court for three weeks
per semester, meaning that sexual offence cases are not heard for a total of
twelve weeks per year which must have a negative impact on finalising
these cases expeditiously.
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Gauteng

The map indicates the courts visited on 15 April, and 12-13 June 2013.

4.3.1 Cullinan Court
There is no dedicated sexual offences court at the Cullinan Magistrates
Court and the regional court sits twice a week, Mondays and Tuesdays. It
is reported that only one case involving child victims or witnesses is placed
on the roll per day. Cases take a long time to finalise because there are
delays in obtaining DNA results. Furthermore, there is only one forensic
social worker in the South African Police Services in Gauteng, therefore
forensic assessments of children can take months.
The court does not have a dedicated intermediary. Previously the court
used one from the Restorative Justice Centre, however that Centre no
longer operates and the court now uses an intermediary from Pretoria.

Making room: Facilitating the testimony of child witnesses and victims 25

Child witnesses or victims do not have a separate, child-friendly
waiting room. No refreshments are provided and there are no toys for
children to entertain themselves with during their court visit.

4.3.2 Bronkhorstspruit Court
The regional court in Bronkhorstspruit is not a dedicated sexual offences
court. The court sits for three days a week. Further, the court does not have
a dedicated intermediary, it is reported that previously the court used an ad
hoc intermediary but currently one is arranged from Pretoria court.
The court has one CCTV system and a separate testifying room. There
is no separate waiting room for child witnesses and victims and they are
not provided with any refreshments either.

4.3.3 Krugersdorp Court
There is no dedicated sexual offences court in Krugersdorp.
The court is equipped with two CCTV systems and two separate
testifying rooms for child victims and witnesses. There is no dedicated
intermediary, one is available to attend court when necessary. The Teddy
Bear Clinic, a NGO with staff stationed at the court, provides a waiting
area for children. The Teddy Bear Clinic also provides children with
refreshments.

4.3.4 Palm Ridge Court
There is no dedicated sexual offences court at Palm Ridge Court.
The court is well equipped to accommodate child witnesses and
victims. The court has four CCTV systems, four one-way mirrors, four
separate testifying rooms and four separate waiting rooms.
The pictures below demonstrate the child-friendly nature of these
facilities.
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Separate testifying room with one-way mirror

Separate waiting room with toys and separate toilet facilities
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These facilities are used by both the regional and high court when
required. One of the facilities was not operational at the time of visit.
Unfortunately, there is no dedicated intermediary at the court and an
intermediary from Pretoria is used when necessary. This might frustrate
the fact impeccable facilities are available but cannot be put to full use
because there are no dedicated intermediaries.

4.3.5 Pretoria North Court
There is no dedicated sexual offences court in Pretoria North.
The court is equipped with two CCTV systems, two one-way mirrors,
two separate testifying rooms and one separate waiting area for child
victims and witnesses. There is no dedicated intermediary but one is used
from elsewhere in Pretoria.

Separate testifying room with one-way mirror
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View of separate testifying room from inside the court

Separate waiting room for child victims and witnesses

Making room: Facilitating the testimony of child witnesses and victims 29

In Pretoria North, witness fees are paid out as early as possible to
enable children and their guardians or caregivers to buy refreshments while
at court. There are no separate toilet facilities for child victims and
witnesses but children use the staff facilities to prevent the public from
having contact with the children.

4.3.6 Concluding reflections on Gauteng
The Palm Ridge and Pretoria North Magistrates’ Courts are housed in
relatively new buildings and the facilities available to child victims and
witnesses are quite remarkable.
The other courts visited in Gauteng reported a lack of office space and
therefore had no separate waiting rooms for child victims or witnesses. Of
further concern is the fact that neither of the courts visited have dedicated
intermediaries, all come from Pretoria.
The practice of paying out witness fees to child victims and witnesses
as early as possible in the day by the Pretoria North Magistrate’s Court,
enabling them to buy refreshments during their stay at court, is an
innovative way of eliminating this challenge which had been identified at
the majority of courts visited during the survey.

4.4

KwaZulu-Natal

The map illustrates the various courts visited in KwaZulu-Natal during the
period spanning 22-24 April 2013.
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4.4.1 Durban Court
There are two dedicated sexual offences courts.
The court has two dedicated intermediaries and is well equipped with
two CCTV systems, two separate testifying rooms and two separate
waiting rooms for child victims and witnesses. The quality of the
equipment is of concern because there are complaints that the television
monitors attached to the CCTV systems are very small child victims or
witnesses cannot be properly observed while giving testimony.
Furthermore, there are no one-way mirrors.
There is also a need for more toys and books for different age groups
to occupy children while waiting at court. Also, child witnesses and
victims who have to spend the whole day at court are not provided with
refreshments.
At the time of the visit the court was being upgraded and some minor
problems were going to be addressed. For instance, the separate waiting
room will be repainted during the upgrade.

4.4.2 Camperdown Court
The regional court deals with cases involving child witnesses and victims
daily, at times there are two cases on the roll per day.
The court has one CCTV system and one separate testifying room.
There is no one-way mirror or separate toilet facilities for child victims and
witnesses. No refreshments are made available to children who have to
spend the whole day at court. Due to a lack of office space the separate
testifying room also serves as a separate waiting room and the
intermediary’s office. When the court is in session and the separate
testifying room is being used, other child victims or witnesses have to wait
in the passages. This exposes them to the increased risk of encountering the
perpetrators in their case if the latter have been released on bail or warning.
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The pictures illustrate the separate testifying room being utilised as separate waiting
room and as an office for the intermediary
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The court has one dedicated intermediary and she carries out the
preparation of children required to appear in court. It is reported that the
intermediary only takes leave when the regional court magistrate takes
leave during December in order to avoid cases being postponed. It is only
during unforeseen events, such as illness, that cases are postponed. It is
further reported that there is an urgent need for debriefing services for
intermediaries.

4.4.3 Pinetown Court
The regional court in Pinetown is a dedicated sexual offences court which
is equipped with one CCTV system, a one-way mirror and a separate
testifying room.
The court does not have a separate waiting room for child victims and
witnesses. Waiting children use the separate testifying room and when the
testifying room is in use, the children wait in the passages. There are no
toys, refreshments or separate toilet facilities for children. The court has
two anatomically correct dolls but they are not clothed.
The court has a dedicated intermediary but she does not have an office.
The intermediary explained that this causes a number of problems,
especially when she tries to establish a rapport with the child victims or
witnesses in the presence of other children waiting in the separate testifying
room.

4.4.4 Verulam Court
The regional court has a dedicated sexual offences court. It is reported that
there is a need for a second court with its own CCTV system due to the
heavy case load and the current backlog is very high. A second court is
viewed as being helpful in accommodating cases involving child victims
and witnesses in other in offences, such as robbery or murder.
The court has a CCTV system and a separate testifying room. The
sound quality of the CCTV system is inadequate and it is sometimes
difficult for the court to hear the testimony of the court. Also, the television
monitor in court is very small and it is difficult to view a testifying child.
There is no one-way mirror or separate toilet facilities for child victims and
witnesses. Also, there is no child-friendly separate waiting room for child
victims or witnesses; the allocated office is being used as the court
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preparation officer’s office. Children wait in the separate testifying room
which also serves as the intermediary’s office.
Child victims and witnesses do not have access to separate toilet
facilities or toys. Children are not provided with refreshments and
occasionally prosecutors buy refreshments for the children out of their own
pockets.
The court has a dedicated intermediary. She only takes leave when the
regional court magistrate takes leave in December to avoid cases being
postponed. It is only with unforeseen events, such as illness, that cases
have to be postponed. The intermediary indicated that there is an urgent
need for debriefing services. There is a further need for a dedicated
interpreter to assist during consultations and interviews with child victims
and witnesses since casual interpreters are not always sensitised to the
circumstances of these victims and witnesses.

4.4.5 Pietermaritzburg Court
There are two dedicated sexual offences courts at the Pietermaritzburg
Magistrate’s Court. The court is equipped with two CCTV systems, two
one-way mirrors, two separate testifying rooms and a separate waiting
room for child victims and witnesses. The court also has two dedicated
intermediaries.
The court does not have separate toilet facilities for child victims and
witnesses but this issue is resolved by staff toilets being made available
when necessary. Refreshments are arranged by the senior prosecutor with
the assistance of donors.

4.4.6 Concluding reflections on KwaZulu-Natal
Four of the five courts visited in KwaZulu-Natal have dedicated sexual
offences courts. At three of the courts there are no separate waiting areas
for child victims or witnesses.
The Magistrate, Verulam, indicated that due to the high workload
there is a need for an additional CCTV system to accommodate other
Regional Court cases where children are also obliged to testify, such as
robbery cases. The need for a dedicated interpreter to assist during
consultations with child victims and witnesses has also been identified.
There is an urgent need for debriefing services required by intermediaries.
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Limpopo

The map illustrates the various courts visited in Limpopo on 13-14 May
2013.

4.5.1 Sibasa Court
At Sibasa Magistrates Court there are two regional court rooms but neither
have a dedicated sexual offences court.
The regional court has two CCTV systems and two separate testifying
rooms. However, the testifying rooms are not properly closed off and are
being used as offices, one for the intermediary and the other for the
contract appointed regional court magistrate. There are no one-way
mirrors installed. Children have access to separate toilet facilities.
An NGO, Thohoyandou Victim Empowerment Organisation offers
incredible support to children who have to attend court. The NGO
provided a Wendy House which serves as a separate waiting room for
children. There is an outside play area and the NGO has made toys
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available for child victims and witnesses. Unfortunately, the outside play
area is not closed off and it is therefore possible for children to see members
of the public waiting at the court. The organisation also provided
refreshments to children attending court.

Separate waiting room set up in the Wendy House

Outside play area for children
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The Court also has an intermediary, however, the intermediary is
required to travel with the periodical court and assist the High Court.

4.5.2 Giyani Court
The regional court sits for two days a week and is not a dedicated sexual
offences court. Apparently there are not many cases of sexual offences
committed against children in the area, or incidences of sexual offending
are not readily reported.
The court has a CCTV system, one separate testifying room and a
separate waiting area. There are no separate toilet facilities available for
child witnesses and victims, but staff toilets are made available to ensure
children do not come in contact with members of the public or accused
perpetrators. Unfortunately, the separate testifying room is not child
friendly as is evident from the picture below.

4.5.3 Louis Trichardt Court
The regional court sits for three days a week and is not a dedicated sexual
offences court. The court is equipped with a CCTV system, one separate
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testifying room and a separate waiting room. A number of toys can be seen
in the picture below.

Separate testifying room
The court has an intermediary available. He speaks a substantial number
of languages and is therefore used by a large number of courts in the area.
The intermediary travels with the periodical regional court and assists
other courts when necessary.

4.5.4 Concluding reflections on Limpopo
All three courts visited do have separate waiting rooms. The presence of
non-governmental organisations providing services to victims and
witnesses at courts plays an important role in the way child victims and
witnesses, especially child victims, are treated while waiting at court for
their cases to be called.
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Mpumalanga

The map demonstrates the courts visited in Mpumalanga during the period
spanning 15-17 April 2013.

4.6.1 Middelburg Court
There is one dedicated sexual offences court in Middelburg which sits for
two weeks per month.
The court does not have a CCTV system and child victims and
witnesses are not provided with separate toilet facilities. There is a
dedicated intermediary and the court is equipped with a one-way mirror
which allows for the court to view the separate testifying room. The court
also has a separate waiting room for child victims and witnesses.
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Separate waiting room

View of the separate testifying room from within the room
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View of the separate testifying room from within the court
Unfortunately, child victims and witnesses are not provided with
refreshments while waiting at court.

4.6.2 Ermelo Court
Ermelo has no dedicated sexual offences courts and the regional court
deals with all cases that fall within its jurisdiction. The regional court sits
for two to four days per week. There was no dedicated intermediary at the
time of visiting but it is reported that one would be appointed and start
providing services as from 1 May 2013.
The court is equipped with two CCTV systems and two separate
testifying rooms. The one CCTV system is fairly new but the other is
outdated and rarely used because of technical problems. Furthermore, the
high court periodically sits at the Ermelo Magistrate’s Court and during
this time the new CCTV system is used by the high court. The high court
sits for three weeks at a time and during these periods cases involving child
victims and witnesses cannot be heard since the remaining CCTV system
is not in working order. Unfortunately the television monitor connected to
the new system is very small and it is difficult to see child witnesses’ bodies
and facial expressions.
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A view from inside the court with the small television screen
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Two separate testifying rooms
Child victims and witnesses are not provided with refreshments and do not
have access to separate waiting rooms. The children have to sit outside the
court building with no shelter. Furthermore, the allocated waiting area is
very close to the drop-off point of awaiting trial prisoners arriving at court.

The outside waiting area where children wait when the testifying rooms are in use
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4.6.3 Nelspruit Court
There are three regional courts at the Nelspruit Magistrates Court, one of
which is a dedicated sexual offences court. A backlog court started in April
2013 to clear all old cases.
The court has three CCTV systems, three separate testifying rooms
and one separate waiting area for child victims and witnesses. All three
CCTV systems are only used in the dedicated sexual offences court. The
consultation room earmarked for defence attorneys has been customised to
serve as a separate waiting room.
The court has two dedicated intermediaries, however there is a need
for an Afrikaans speaking intermediary. Of further concern is the fact that
the intermediaries do not receiving any debriefing services.
There are no separate toilet facilities for child victims and witnesses. It
is reported that child witnesses and victims may encounter perpetrators
when moving from the waiting area to the testifying room. Also, there is
an insufficient range of appropriate anatomically correct dolls.

4.6.4 Mhala Court
The regional court in Mhala is not a dedicated sexual offences court.
Apparently there are very few sexual offences involving children, being an
estimated one or two per month.
The court has a CCTV system, a one-way mirror and one separate
testifying room. The separate testifying room is being used as an office
though. There are no separate toilet facilities for children but staff toilets
are made available. Children are not provided with any refreshments at
court and they do not have a separate waiting area either. The court has a
dedicated intermediary.

4.6.5 Concluding reflections on Mpumalanga
In Mpumalanga the lack of separate waiting areas for child victims and
witnesses was highlighted as a challenge, especially in Ermelo where it
tends to get very cold in winter and children have to wait outside.
The lack of refreshments available to child victims and witnesses has
been highlighted at three of the courts visited.
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North West

The Map indicates the various courts visited in the North West on 28
March and 29-30 April 2013.

4.7.1 Brits Court
The regional court in Brits is not a dedicated sexual offences court. The
regional court deals with all cases that fall within its jurisdiction and sexual
offence cases involving children take a long time to finalise due to the
onerous case load. According to the regional court prosecutor there is a
need for at least one dedicated sexual offences court.
The court is equipped with one CCTV system and one separate
testifying area. There is a one way mirror but is has been damaged owing
to the fact that it has to be transported among six courts. One intermediary
is available at the court but the court manager intimated that he is
uncertain about the role of the intermediary and that it is difficult to
evaluate her competency.
There is no separate waiting room for child victims and witnesses. If
the court is in session and the testifying room is being used, other children
have to wait in the passages. Child witnesses and victims to do have access
to separate toilet facilities, and no refreshments or toys are provided.
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Furthermore, there is not child-friendly room to consult with child victims
and witnesses.

4.7.2 Mmabatho Court
There is no dedicated sexual offences court in Mmabatho and the regional
court deals with all cases within its jurisdiction. The court has two CCTV
systems, two separate testifying rooms and one separate waiting room. The
court also has three intermediaries who travel with the periodical regional
court. They use the separate testifying rooms as their offices.

Separate waiting room
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Separate testifying room
It is reported that the child witness’ fees (R20) are paid out early in the day
to enable child victims and witnesses to buy food. There are no separate
toilet facilities for children. The court has one set of anatomically correct
dolls but when the periodical court sits in other places (there are five
periodical courts), the set cannot be taken with if needed in Mmabatho.

4.7.3 Lehurutshe Court
There is no dedicated sexual offences court and the regional court sits in
Lehurutshe for two weeks per month.
The court is not well equipped to accommodate child witnesses and
victims. It has one CCTV system and the court has no dedicated
intermediaries. Intermediaries travel to the court from Mmabatho with the
periodical court. There is no separate testifying room for child victims and
witnesses, the office allocated to social workers from the Department of
Home Affairs is also used as a testifying room.
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Social worker’s office and separate testifying room
Child witnesses and victims do not have a separate waiting area and no
separate toilet facilities are available either. There are no refreshments or
toys for children at court all day. Of further concern is the fact that there
are no anatomically correct dolls either.
Reportedly, the building previously housed the Department of Home
Affairs and it is therefore not designed to cater for all the requirements
associated to a functioning court.

4.7.4 Zeerust Court
The regional court in Zeerust sits for one week per month and does not
have a dedicated sexual offences court.
The court has one CCTV system but no separate testifying or waiting
rooms. The interpreter’s office is used as a separate testifying room when
necessary.
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Interpreter’s office being used as a separate testifying room
The court does not have a dedicated intermediary, the intermediary travels
to the court from Mmabatho with the periodical regional court. Child
witnesses and victims do not have access to separate toilet facilities. Toys
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are available but are being stored in the vault due to a lack of space but
there are no anatomically correct dolls. Child victims and witnesses are not
provided with refreshments.

4.7.5 Lichtenburg Court
There is no dedicated sexual offences court in Lichenburg. The regional
court sits every day but one week per month it is dedicated to deal with
cases involving child victims and witnesses. Further, during this time
period an intermediary from Mmabatho attends the court every day during
that week.
The court has one CCTV system and a child-friendly testifying room.
From the pictures below it is evident that the room is inviting, comfortable
and toys are available. Unfortunately, the court does not have
anatomically correct dolls.
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Child victims and witnesses do not have access to separate toilet facilities,
however, staff facilities are available to the children. No refreshments are
available for children who are at court all day. There is also no separate
waiting room for child victims and witnesses but the board room is used
for this purpose when necessary.

4.7.6 Concluding reflections on the North West
A lack of anatomically correct dolls has emerged at four of the courts
visited. There are no separate testifying rooms in Lehurutshe and Zeerust.
The offices of officials in the Department are utilised for this purpose and
these spaces are therefore not child-friendly. The lack of refreshments for
child victims and witnesses has been highlighted at four courts, but the
Magistrate, Mmabatho, follows the practice of paying out the witness fee
of R20 as early in the day as possible to ensure that child victims and
witnesses can buy refreshments.
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4.8

Northern Cape

The map demonstrates the courts visited on 28-29 May 2013.

4.8.1 Barkly West Court
The regional court sits for two days per week and is not a dedicated sexual
offences court.
The court is equipped with one CCTV system and one separate
testifying room. It is clear from the picture below that this room is not
child-friendly.
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The court does not have a dedicated intermediary. There is no one-way
mirror, separate waiting room or separate toilet facilities for child
witnesses and victims. The picture below illustrates the waiting area where
child victims and witnesses have to wait.
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The children are not provided with refreshments or toys either. The
court has anatomically correct dolls but the dolls are allegedly not childfriendly and children are reportedly scared to use them.

4.8.2 Warrenton Court
The regional court sits once a week and is not a dedicated sexual offences
court. The court is equipped with one CCTV system and a separate
testifying room but it currently also being used as an office by the legal aid
attorney.
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Separate testifying room being used as an office by the legal aid attorney
There is no one-way mirror, separate waiting room or separate toilet
facilities for child victims and witnesses. Children are not provided with
toys or refreshments.

4.8.3 Hartswater Court
The regional court sits twice a week and is not a dedicated sexual offences
court. It is reported that very few cases of sexual offences involving
children are being hard in the Hartswater Court.
There is a dedicated intermediary, but the intermediary does not
comply with the requirements for appointment, therefore an intermediary
from Kimberley deals with cases. The court has a CCTV system and one
separate testifying room.
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Separate testifying room
There is no separate waiting area for child victims and witnesses and they
have to wait in the passages. No refreshments are provided to those child
victims or witnesses that spend the day at court.

4.8.4 Douglas Court
The regional court sits twice a week and there is a periodical sexual
offences court which sits when necessary.
The court is equipped with one CCTV system and a separate testifying
room is available. However, the testifying room is also used by the legal aid
attorney as an office.
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The court does not have a one-way mirror or a separate waiting area for
child victims and witnesses. Children wait in the passages with members
of the public. The court does not have a dedicated intermediary. An
intermediary travels from Kimberley when intermediary services are
required. Furthermore, there are no separate toilet facilities available for
child victims and witnesses and no refreshments are available to those
children who spend the entire day at court.

4.8.5 Kimberley Court
There are three regional courts in Kimberley, one being a dedicated sexual
offences court. The court is has three CCTV systems, three separate
testifying rooms and one separate waiting area for child victims and
witnesses.
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Separate testifying room

Separate waiting room
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There are no one-way mirrors or separate toilet facilities for child
victims and witnesses. Child victims or witnesses who spent the day at
court are not provided with refreshments.
There are two intermediaries stationed at the Kimberley Court and
they serve ten courts within the cluster. The courts included in the cluster
are the Hartswater, Douglas, Barkly West and Warrenton Courts and the
High Court. It is reported that dealing with child victims and witnesses
who present mental or speech disabilities is a challenge.

4.8.6 Concluding reflections on the Northern Cape
Four of the five courts visited do not have separate waiting rooms for child
victims and witnesses. The lack of office space also has the effect that the
separate testifying rooms at two of the courts are being used as offices by
Legal Aid attorneys. The lack of refreshments for child victims and
witnesses has been highlighted by all five courts visited.

4.9

Western Cape

The map illustrates the various courts visited in the Western Cape on 8-10
April 2013.
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4.9.1 Atlantis Court
The regional court in Atlantis is not a dedicated sexual offences court. The
court deals with all cases in its jurisdiction and sexual offence cases
involving children take a long time to finalise because of the onerous case
load. There is also a backlog of cases and some cases involving child
victims date back to 2010. Other reasons for delays in the finalisation of
cases include the fact that DNA results take a long time to obtain,
witnesses relocate without informing the investigating officer and
interpreters are not readily available.
The court is equipped with a CCTV system, a one-way mirror, one
separate testifying room and a separate waiting room for child victims and
witnesses. Unfortunately the television monitors in the court are very small
which makes it difficult to observe the child witnesses’ bodies and facial
expressions. The court has one dedicated intermediary who also travels to
Vredenburg and Malmesbury when necessary.
Refreshments are available for child witnesses and victims, these are
supplied by RAPCAN, an NGO dedicated to providing services to victims
of crime.

4.9.2 Parow Court
There are two dedicated sexual offence courts in Parow dealing with
Bellville and Goodwin cases.
The Courts have two CCTV systems but the television monitors in the
courts are very small making it difficult to observe a child while testifying.
The court also has two separate testifying rooms, two separate waiting
rooms for child victims and witnesses and two intermediaries are available.
Refreshments are made available through RAPCAN and other sponsors
such as McDondalds.
From the pictures below it is evident that the facilities are childfriendly and welcoming.
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4.9.3 Wynberg Court
There three dedicated sexual offence courts situated on a separate floor in
the magistrate’s court at Wynberg.
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There are three CCTV systems and three separate testifying rooms.
The television monitors are very small which makes it difficult to view
children while testifying. Of further concern is the fact that the sound
quality of the monitors is very poor. Three intermediaries are available and
each speaks different languages – English, Afrikaans and isiXhosa. The
court does not have one-way mirrors.
It is reported that child victims and witnesses and their family
members often do not have money to travel to court. Refreshments for
child victims and witnesses are being arranged by the prosecutors in
collaboration with sponsors.

4.9.4 Paarl Court
There are two regional courts at the Paarl Magistrate’s Court of which one
is a dedicated sexual offences court. Relevant cases from Stellenbosch,
Tullbach, Wolseley and Wellington are being dealt with in the Paarl
Court. The regional court visits Ceres once a week to deal with all regional
court cases, including sexual offence cases.
There is a backlog of cases at the court and some of the reasons for the
delays in finalisation of cases include the fact that DNA results take a long
time to obtain, perpetrators sometimes disappear, and assessments can
take a long time if the victim or witness is disabled.
The court has three CCTV systems, a one-way mirror, two separate
testifying rooms and two separate waiting rooms for child victims and
witnesses. The court has two dedicated intermediaries, one speaks
Afrikaans and the other speaks isiXhosa. The intermediaries perform
administrative work when they are not busy in court and this results in
them not having enough time to establish a rapport with individual
children before they give evidence. In addition, there is no time for a
follow-up once children have given evidence through an intermediary.

4.9.5 Cape Town Court
The regional court at the Cape Town Magistrate’s Court is a dedicated
sexual offences court.
The court has a CCTV system, one separate testifying room and a
separate waiting area for child victims and witnesses. The sound quality of
the CCTV system is poor which makes it difficult for the court to hear
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children’s testimony. The court has a dedicated intermediary who also
travels to Vredenburg if necessary. It is reported that the court needs the
services of an ad hoc intermediary who can speak English or isiXhosa.
The court does not have a one-way mirror, and there are no separate
toilet facilities for child victims and witnesses. Refreshments are supplied
by RAPCAN.

4.9.6 Concluding reflections on the Western Cape
All the courts visited in the Western Cape have separate waiting areas for
child victims and witnesses. RAPCAN provides services at three of the five
courts visited and the organisation supplies refreshments to these children
as well as toys and other entertainment to occupy them while waiting at
court for their cases to be dealt with.
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5. SURVEY RESULTS: OBSERVATIONS AND
SOME RECOMMENDATIONS
The survey proved invaluable in determining how court services are
experienced on the ground. It provides useful evidence in that it gives
substance to the quantitative information provided in part one insofar as it
provides a picture of how services are being experienced on the ground. A
number of conclusions can be drawn from the survey and
recommendations are advanced towards the improvement of court
services for child victims and witnesses.

5.1

Lack of accommodation

The majority of courts visited do not have adequate office space and
therefore do not provide separate waiting rooms for child victims and
witnesses in sexual offence cases. This inadequacy is a major concern as it
results in children having to wait in the court passages together with the
general public for their cases to be called. This unfortunate state of affairs
undoubtedly increases the risk of secondary trauma to these children,
especially in instances where they encounter the perpetrators in their
respective cases.
The lack of suitable accommodation also results in many of the
separate testifying rooms being utilised as offices and these spaces are
therefore not decorated in a child-friendly manner. This in turn impacts on
the way that children perceive these rooms and also on their level of
relaxation and comfort while testifying.
The courts housed in new buildings such as those at Pretoria North
and Palm Ridge do have excellent facilities and are also catering for the
special needs of child victims and witnesses.

5.2

Intermediaries

Intermediaries play an integral role in the criminal justice system and with
this perspective in place a number of comments can be made concerning
intermediary services in South Africa.
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5.2.1 Skills and competency
Intermediaries play a vital role in the successful prosecution of crimes
committed against children since they have to ensure that the child’s
evidence is accurately communicated to the court.
Intermediaries need to have the following skills and competencies:27
• basic knowledge of criminal law, court procedure and rules of evidence;
• an understanding of the difference between leading and non-leading
questions;
• some court experience;
• independence, objectivity and impartiality;
• ability to establish a rapport with a child in a short space of time; to assess
the developmental stage of the child; to assess what language is age
appropriate for the child; to assess the child’s language development; and to
determine whether the child has a disability;
• knowledge of child development and acquisition of language;
• awareness of the effect that testifying may have on the child;
• knowledge of anatomically detailed dolls and how to use them;
• ability to concentrate for a considerable length of time;
• patience with child witnesses; and
• ability to work in a team.

From the above it is clear that persons appointed as intermediaries require
more skills and competencies than merely falling within a certain
occupational group. It has also been noted by some of the participants in
this survey that in some instances former teachers who are advanced in age
experience difficulty in relating to very young traumatised children.
It is therefore recommended that the classification of persons eligible
for appointment as intermediaries be revised and that focus should also be
placed on the inclusion of specific competencies and skills when persons
are to be considered for appointment. The selection process should also
include competency testing to ensure that prospective appointees have the
ability to function as intermediaries in the desired manner.

27

UWC Schoeman ‘A training program for intermediaries for the child witness in South
African courts’ PhD thesis, University of Pretoria, 2006. Available at: http://
upetd.up.ac.za/thesis/available/etd-11032006-175438/unrestricted/00front.pdf
(accessed 29 December 2014).
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5.2.2 Debriefing of intermediaries
Intermediaries deal with traumatised children on a daily basis and are
exposed to the details of the very traumatic experiences that child victims
and witnesses have been through. It is therefore vital for intermediaries to
have access to debriefing services on an on-going basis.

5.2.3 Evaluation of intermediaries’ performance
Acting as intermediaries in criminal courts is a specialised field and it is of
utmost importance that their performances in court are evaluated on an
on-going basis. Currently there is no evaluation system for intermediaries.
Court managers or officials who are delegated to do so, manage
intermediaries but are unable to evaluate them in relation to their work in
court due to the specialised nature of intermediaries’ duties.
Since intermediaries play a vital role in the prosecution of crimes
involving children, an evaluation system for the performance of
intermediaries is urgently needed.

5.2.4 Appointment of intermediaries – Contract
The majority of intermediaries encountered during the survey are
appointed on contract. This is not conducive to job security. Some of them
have been appointed on contract for the past ten years and the temporary
nature of their appointments creates difficulties for intermediaries to obtain
bonds or to incur other financial obligations.
There is a shortage of intermediaries in all nine provinces and it is
believed that contract appointments deter many professionals from
applying for vacancies.
The appointment of intermediaries on a permanent basis and a
revision of their salaries need to be addressed urgently to ensure that
competent professionals are attracted to apply for these positions. This will
eliminate the shortages in intermediaries and will minimise the frequent
turnover of staff.

5.3

Awareness of the needs of child victims and witnesses

A very encouraging realisation during this survey was the fact that all the
officials interviewed were aware of the fact that special measures need to
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be in place to protect child victims and witnesses during their appearance
in criminal courts. Although the necessary resources are not always
available, the officials dealing with these children do make an effort to
reduce the risk of secondary victimisation of child victims and witnesses.
Some of these efforts include the buying of refreshments for these children
from their own pockets and by ensuring that the children make use of the
staff toilets to reduce the risk of encountering the perpetrators in the court
passages.
There has been an overall realisation of the need to protect child
victims and witnesses during their appearances in court and efforts in this
regard were duly noted.
Another encouraging factor was that the majority of officials indicated
that intermediaries are utilised in almost all of the cases involving child
victims and witnesses and they also reported that presiding officers readily
make orders for the utilisation of intermediaries.

5.4

Lack of toys and other means to keep children busy

The majority of courts are experiencing a lack of adequate toys and other
means to keep child victims and witnesses occupied while they are waiting
for their cases to be dealt with. Children get restless very quickly if they are
not kept busy and especially so when they are anxious due to spending
time in an unfamiliar setting. It is very important to keep child victims and
witnesses busy while waiting at court to ensure that they are calm and
collected when called to testify.
In courts where non-governmental organisations operate, child
victims and witnesses are being looked after and kept entertained by
employees of these organisations. They also provide adequate toys and
other amenities to keep the children busy.
Efforts should therefore be made to ensure that magistrates’ offices
have adequate funds on their budgets to be able to procure toys and other
amenities to keep children busy while at court. These should be also be age
appropriate and should cater for children of varying age groups.
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5.5

Lack of refreshments for child victims and witnesses

The majority of courts visited indicated that the lack of refreshments
available to child victims and witnesses presents a huge challenge
especially because most of the children attending court as witnesses are
from very poor households and often arrive at court without having had a
meal. When children are hungry they experience difficulty in
concentrating and focusing on their testimony.
At the courts where non-governmental organisations provide services,
they cater for refreshments for child victims and witnesses. Some courts
have resorted to paying out the witness fees to the children as early as
possible in the day to ensure that these children have money to buy
refreshments. In some instances, prosecutors and intermediaries buy
refreshments for these children from their own pockets. In some
communities businesses are also approached to provide or sponsor
refreshments.
Efforts should be made to allocate money to the budgets of
magistrates’ offices to ensure that child victims and witnesses are provided
with refreshments when attending court. Another option is to draft
directives to be circulated to all magistrates’ offices to ensure that witness
fees are paid out early in the day to enable these children to buy
refreshments for themselves. An increase in the amount of witness fees
should be considered to cover travel costs, and to take into account the fact
that an adult must always accompany the child.
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6. CONCLUDING RECOMMENDATIONS

This report raises a number of concerns regarding the adequate provision
of child-friendly court services. Taking a quantitative and qualitative view
of the provision of court services spanning 2009-2014 has provided a
multidimensional perspective of child-friendly courts services available in
South Africa, and as such a number of recommendations can be advanced.
From a quantitative perspective, there is an apparent improvement in
the provision of court services for child victims and witnesses. However,
one cannot draw any concrete conclusions on the Department’s
performance for reasons related to a lack of methodological consistency
and clarity in respect to data capturing, recording and reporting. Two
examples will be considered, being the reported availability of
intermediaries and the provision of court facilities such as one-way mirrors
and separate waiting and testifying rooms.
The position regarding the availability of intermediaries is unclear. In
2009 the Department reported to the Constitutional Court that there were
a total of 155 intermediaries available nationwide and that a further 150
additional intermediaries were required, meaning that a total of 305
intermediates were needed. In the 2009 report to the Court, the
Department of Justice did not qualify the term ‘intermediary’ as being only
those appointed by the Department of Justice or whether the Department
was also including intermediaries appointed by the department of Social
Development and NGOs. This approach is adjusted in later reports. In the
2012 follow up report the Department indicated that there were 571
intermediaries available and went on to distinguish between availability of
intermediaries and ad hoc intermediaries.28 In the 2012 report it seems that
‘ad hoc intermediaries’ constitute social workers and NGO-appointed
intermediaries. However, in the 2014 presentation to the Portfolio
Committee on Justice and Correctional Services, the Department reports
that there are 212 intermediaries available, of which, 48 are ad hoc.
However, in the 2014 report to the Committee ‘ad hoc intermediaries’

28

At 3.
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constitute social workers offering intermediary services and the position of
NGO-appointed intermediaries is unclear.
In respect of recording infrastructural improvements, the Department
of Justice has indicated that the provision of separate waiting and testifying
facilities are incrementally being made available. However, this survey
performed during 2013 shows that while these separate facilities are
available, they are not being used for that designated purpose. The survey
highlighted that child witnesses and victims’ separate waiting or testifying
rooms are simultaneously being used as storerooms, offices or waiting
rooms. The same concerns can be raised in relation to the availability of
one-way mirrors. The Department has recorded data of one-way mirrors
being made available, however the survey of a number of courts
highlighted that at times one mirror is shared between a number of courts
or that a mirror is available but was installed incorrectly, and other mirrors
are simply not working but remain in place. Consequently, it is not very
clear what the reported data actually represents and this impacts on the
ability to quantify compliance of the Department of Justice.
From these examples it is clear that there is no consistent method of
data collection. The Department is not consistently capturing the same
elements when collecting relevant data and thus the content being reported
on differs from one year to the next. This makes comparisons impossible
and conclusions on improved provisions of court services cannot be
reached with any certainty. Furthermore, of the data that is available, it is
not clear what the data actually represents in terms of whether those
facilities are in adequate working order and whether they are being used
for their intended purposes.
Bearing these concerns in mind, it is recommended that Department
develop a comprehensive and uniform data capturing and reporting
methodology relating to the services provided to child victims and
witnesses. It is further recommended that all reports should comply with
uniform reporting criteria. Adopting a consistent approach to monitoring
and evaluating its own performance allows for transparency and will assist
the Department in demonstrating any meaningful gains achieved.
From a qualitative perspective, there are a number of concerns
regarding the uniform accommodation of children within the criminal
justice process. Court staff members and NGO workers who deal with
child victims and witnesses all seem to be well aware of the needs of the
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children concerned and there are clear efforts to meet those needs in
resource-deficient court environments. A number of examples
demonstrate this sense of responsibility towards the protection of child
victims and witnesses. For instance the survey indicates that court staff
allow child victims and witnesses to use staff toilets, and share their office
space so that chid victims and witnesses remain apart from the general
public and accused persons. Further examples include the early payment
of witness fees and sponsored lunches and toys.
Unfortunately, these inconsistent charitable efforts merely fill gaps and
tend to blur the reality that there is a lack of uniformity in equipping the
courts to make room for children who participate in criminal court
procedures. While the survey did not include every court in South Africa,
a number of concerning reoccurring trends can be emphasised from the
study emanating from those courts, which include:
• A lack of child friendly facilities such as child-appropriate separate waiting
and testifying rooms;
• A lack of toys or alternative forms of entertainment;
• Children are not provided with refreshments or food; and
• At times witness fees are paid out early in day with the idea that this
practice alleviates the obligation to provide refreshments and food, despite
the fact that witness fees are not provided for purposes of securing
refreshments while at court.

Pockets of good practice often depend on the resources of individuals and
NGOs. Further, where there has been state action to improve court
services this is inconsistently applied and some child victims and witnesses
are left to face a court environment that is poorly equipped to facilitate
their needs. It is on this basis the report recommends that the Department
of Justice formulate a set of norms and standards applicable to the
provision of acceptable court services for child victims and witnesses. The
norms and standards should not be limited to sexual offence cases but
should extend to any and all criminal cases which involve child victims or
witnesses. Adopting this approach will aid in systematising the facilitation
of child witnesses and victims in criminal court proceedings and thus
protect their best interests and rights generally.

