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and
strategic
impact
litigation

Strategic impact litigation involves more than bringing
a case before a court. People involved in strategic liti-
gation select and bring cases before the courts with the
aim to effect broader changes in society and to leave
a lasting mark. The goals of strategic litigation include
bringing about legal and social change and also hold-
ing duty bearers accountable and ensuring action.

The Centre for Child Law (The Centre), through its
Children’s Litigation Project, makes use of strategic im-
pact litigation to promote and advance the rights of
children in South Africa. The Centre has over the years
been involved in cases that have been heard in the
Constitutional Court, the Supreme Court of Appeal, the
High Courts, the Children’s Courts and the Magistrates
Courts. These judgments especially those given by the
superior courts have set precedents that have brought
about changes in the law, government activities and
the broader society.

The Centre’s objectives in using strategic impact litiga-
tion in both civil and criminal law are:

• To push forward boundaries of the law relating
to children

• To establish the content of legal rights and pro-
tection of children

• To set precedents, and in doing so change the
attitudes of the courts

• To hold persons or bodies accountable on their
responsibilities towards children

• To build experience and knowledge in children’s
litigation

The above objectives are achieved and supported
through the carrying out of the following core activi-
ties:

• Strengthening and maintaining a network to
identify suitable cases for litigation and support-
ing litigation efforts

• Undertaking litigation on child law matters

• Carrying out and being involved in advocacy,
research and information sharing on child related
litigation

• Building child law capacity of practicing legal
professionals and law students
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When the Centre is involved in litigation it does so in
numerous ways. The Centre has litigated in its own
name in the public interest, represented individual chil-
dren or children’s organizations as parties, and has
brought applications, civil actions, appeals and reviews.
It has frequently entered into matters as amicus cu-
riae. The term amicus curiae literally means ‘friend of
the court’ and is a person or organization that has an
interest in the case before a court. The amicus provides
factual information and legal arguments to the court.
This information and argument must be useful to the
court and must be different from what has been pro-
vided by the other parties to the case. The Centre has
also been appointed by the courts to act as curator ad
litem for a child (or children) to a case. A curator ad
litem protects and advances the interests of persons
involved in or affected by a legal dispute who are un-
able to protect their own interests or who lack capacity
to act legally.

Child law is a broad field, cutting across classical legal
divisions such as private law and public law. Impact
litigation inevitably requires a thorough understanding
of constitutional law. The cases described in this docu-
ment relate to criminal law, civil law, family law, care
and protection law, private international law and pub-
lic international law. The cases engage both civil and
political rights, as well as socio-economic rights.

South Africa has made progressive advancements in
its protection of children through the law. It has ratified
the UN Convention on the Rights of the Child and the
African Charter on the Rights and Welfare of the Child.
It has also made provision for children’s rights in its na-
tional Constitution. South Africa has recently put into
operation the Children’s Act, the Criminal Law (Sexual
Offences and Related Matters) Amendment Act and
the Child Justice Act. With these advancements come
statutory and constitutional obligations on government
to realize and protect the rights guaranteed to children.
However these obligations are not always fulfilled. The
Centre aims to hold the government responsible in ar-
eas where it has neglected or reneged on its obliga-
tions. In this way the Centre carries out good gover-
nance work. The Centre does this by identifying and
taking on matters in which children’s rights have been
violated or unjustly limited. South Africa follows a sys-
tem of separation of powers between the legislature,
judiciary and executive. Good governance work en-
sures that there is a balance of powers amongst these
different branches, with the courts being called up to
exercise the role of the judicial arm in relation to the
executive and the legislature.
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1 Also reported as S v M (Centre for Child Law as Amicus Curiae) 2007 (2)
SACR 539 (CC) and M v S (Centre for Child Law as Amicus curiae) 2007
(12) BCLR 1312 (CC).

CRIMINAL JUSTICE

The Centre has concentrated on thematic areas concerning children in or affected by the
criminal justice system. The Centre has been involved as amicus curiae in two Constitu-
tional Court cases about the duties of a sentencing court towards the children of a primary
caregiver facing imprisonment.

Child victims of crime were the subject of another Constitutional Court case, which consid-
ered the shortcomings of the mechanisms that allow such children to testify in court.

With regard to child offenders, the Centre does not provide general legal assistance to
children affected by the criminal justice system. There has been a focus on test cases involv-
ing children below the age of 14, focusing on criminal capacity and sentencing. Sentenc-
ing was also a theme of a major Constitutional Court victory that struck down minimum
sentences of lengthy prison terms (including life imprisonment) insofar as they related to
children.

S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC)1

This was the Centre’s first case in the Constitutional Court
and probably the Centre’s most cited and world famous
case. The question at the heart of the case was framed
by the Constitutional Court as follows: What are the
duties of a sentencing court in light of section 28(2) of
the Constitution when the court is sentencing a primacy
caregiver of children. Section 28(2) provides that ‘a
child’s best interests are of paramount importance in
every matter concerning the child’. The Centre was
admitted as amicus curiae.

This case involved a 35 year old single mother of 3
children aged 16, 12 and 8. She had been convicted of
fraud and sentenced to a fine and a term of 4 years
imprisonment in the magistrate’s court. On appeal her
sentence was converted to 8 months direct imprison-
ment followed by correctional supervision (‘house ar-
rest’). After a process of appeal in the different courts,
the case was heard by the Constitutional Court.

The Court examined section 28 of the Constitution, It
held that the section required law enforcement to be
child-sensitive, with statutes being interpreted and
courts functioning in a manner that advanced the in-
terests of children and showed respect to their rights.

Section 28 was said to require that children be looked
at as individuals with their own dignity and personal-
ity and not to be treated as mere extensions of their
parents. This ‘presupposed that the sins and traumas of
fathers and mothers should not be visited on the chil-
dren’. Section 28 requires that breakdown of family life
or parental care that could put a child at risk must be
as much as possible be avoided. If the breakdown of
the family structure was inevitable the State had a duty
to minimize the negative consequences to the children.

The best interests of the child principle required that ‘a
close and individualised examination of the precise real-
life situation of the particular child involved’ be carried
out.

The Court held that ‘focused and informed attention
needs to be given to the interests of children at appro-
priate moments in the sentencing process. The object is
to ensure that the sentencing court is in a position ad-
equately to balance all the varied interests involved,
including those of the children placed at risk’. It stated
that the punishment given must one that is least dam-
aging to the interests of the children involved. It stated,
amongst other things, that the courts should function
at all times in a way that respects children’s rights.
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2 Also reported as S v S (Centre for Child Law as Amicus Curiae) 2011 (7)
BCLR 740 (CC).

The Court took into account the fact that the mother
was the sole primary care giver of minor children whose
best interests were to be paramount and also the crimes
that she had committed when it made its decision. The
4 years imprisonment sentence remained but it was
conditionally suspended for 45 months. She was placed
under correctional supervision for 3 years and was or-
dered to compensate those she had defrauded.

The precedent set by this judgment requires sentenc-
ing courts, when sentencing primary care givers, to
give preference to non-custodial sentences as far as
possible. Where imprisonment is the only appropriate
sentence, the court must take steps to ensure the safety
of the children concerned during the absence of the
primary care giver.

The case is frequently cited because it was the first
Constitutional Court case to examine the meaning and
content of the constitutional imperative that ‘a child’s
best interests are of paramount importance’. The Court
found that although paramountcy does not act as a
trump to all other rights, it is a powerful provision re-
quiring detailed and focused attention to the circum-
stances of the child.

MS v S (Centre for Child Law as Amicus Curiae) 2011 (2) SACR 88 (CC)2

The applicant in this Constitutional Court matter, a
mother of two minor children, had been sentenced to
imprisonment for fraud. She tried to invoke the protec-
tion of S v M, the case in which it was decided that
before a sentencing court a sentences a primary
caregiver to imprisonment, the court must consider what
effect such sentence would have on the children. How-
ever, in MS v S, the accused still lived with her hus-
band and father of her children. It was argued on be-
half of the accused that the father worked long hours
and would not be able to care for the children.

The Centre entered the matter as amicus curiae to pro-
tect the precedent set by S v M. The Centre argued
that, the term ‘primary caregiver’ should not be restricted
to sole primary care givers and each case should be
looked at individually. It was argued that the ratio of S
v M applies to this matter as this would be in the best
interest of the minor children involved. The Centre ar-
gued that the Court had insufficient evidence on the
quality of care that the children would receive if their
mother was imprisoned, and it asked the Court to ap-
point a curator ad litem to investigate what would be
in the best interests of the children. The Court did so.
The curator recommended in her report that the mother’s
imprisonment would negatively affect her children’s best
interests as she was their primary caregiver.

The Court considered all the arguments and recommen-
dations brought forward. It confirmed that S v M had
‘revolutionised’ sentencing when the convicted person
is a primary caregiver of minor children. It requires the
sentencing court to look as the best interests of the chil-
dren involved as an independent factor in the sentenc-
ing process.

However, the Court was of the view that S v M could
not be applied to MS v S. It found that the cases were
markedly different. In S v M the mother was a single
mother and the sole primary caregiver of her minor
children. With no other person who could care for the
children. The Applicant in the case before it did not
have the exclusive burden of caring for the children as
in S v M. The father of the children was a present pa-
rental figure who was capable of taking care of the
children if his wife was incarcerated. The fact that he
worked long hours was not indicative of an inability to
care for the children. The Court held that he could make
use of childcare resources when he was at work. The
Court therefore dismissed the appeal against the sen-
tence of imprisonment.



7

C
EN

TR
E 

FO
R

 C
H

IL
D

 L
A

W
 –

 r
ep

or
t 

on
 s

el
ec

te
d

 c
a

se
s 

– 
20

04
-2

01
1

3 Also reported as Director of Public Prosecutions, Transvaal v Minister of
Justice and Constitutional Development 2009 (2) SACR 130 (CC) and
Director of Public Prosecutions, Transvaal v Minister of Justice and
Constitutional Development 2009 (7) BCLR 637 (CC).

This decision by the Constitutional Court is disappoint-
ing as it narrows the application of S v M to single pri-
mary caregivers. Nevertheless, S v M is still an invalu-
able precedent that protects the best interests of chil-
dren in cases where primary caregivers are facing pos-
sible imprisonment.

Director of Public Prosecutions, Transvaal v Minister of Justice and
Constitutional Development and Others 2009 (4) SA 222 (CC)3

This case questioned the constitutionality of provisions
in the Criminal Procedure Act that deal with the treat-
ment of child victims and witness during trial proceed-
ings. The provisions in questions were: section 153(3)
which deals with holding proceedings in camera (with-
out public attendance); section 158(5) that deals with
giving evidence through electronic media such as close-
circuit television; section 164(1) that provides for the
giving of evidence without taking the oath or affirma-
tion; and section 170A(1) and (7) dealing with the ap-
pointment of intermediaries to assist children that tes-
tify.

Two cases involving sexual offences against children
were heard in the High Court for confirmation of the
sentences. The High Court mero motu called for sub-
missions on the constitutionality of the mentioned sec-
tions. After hearing submissions from various children’s
rights organisations and government departments, the
High Court found that all the sections concerned were
inconsistent with the Constitution, specifically the best
interests of the child as set out in section 28(2) of the
Constitution. It issued orders that obliged courts and
government to take steps to address the shortcomings
the Court believed existed. The Centre for Child Law,
together with Childline, intervened as amici curiae in
this matter.

The case proceeded to the Constitutional Court for con-
firmation and the Centre, together with Childline, again
entered as amici curiae. The Centre supported the High
Court’s findings of unconstitutionality and argued for
the appointment of intermediaries for all children be-
low the age of 18 years who would be testifying. The
Centre also argued that cases in which children were

testifying should be closed to the public and that the
children should not have to take oath or give an expla-
nation of what truth meant but just tell their story. Fi-
nally, the Centre highlighted infrastructural problems
and called for a supervisory order to resolve the sys-
temic problems.

The Constitutional Court did not agree with the High
Court’s finding of constitutional invalidity and did not
confirm the orders given by the High Court. Instead
the Constitutional Court chose to interpret the provisions
concerned in a manner that could be construed to be
consistent with the Constitution, specifically section
28(2). It held that legislation should as far as possible
be read in a manner that conforms to the Constitution
and gives effect to the constitutional values of human
dignity, equality and freedom.

In terms of the appointment of intermediaries, the Court
held that, in every case where a child is required to
testify, a judicial officer must enquire as to whether it
would be in the best interests of the child concerned to
have the assistance of an intermediary. The judicial
officer would have to examine the individual needs,
wishes and feelings of the child.

The Constitutional Court acknowledged that there were
serious concerns when one looked at the lack of inter-
mediaries which lead to the postponement of cases. A
further concern was the shortage of facilities to be used
by intermediaries and the inadequate training of inter-
mediaries to effectively help children testify. It there-
fore ordered the Director-General for the Department of
Justice and Constitutional Development to provide the
Court with the following information:

• A list of regional courts with an indication of the
number of intermediaries available and a how
many more are needed.

• Steps to be taken to supplement the number of
intermediaries were insufficient

• A list of regional courts that have facilities like
separate rooms in which children may testify,
closed circuit television and one-way mirrors; and

• Steps to be taken in providing regional courts that
do not have the above facilities, with the facili-
ties

Even though the Constitutional Court did not confirm
the High Court’s orders of invalidity, its judgment does
set legal precedent that changes the law in a manner
that is more considerate of the best interests of child
victims and witnesses. The judgment also set the stage
for an improvement in infrastructure and systemic prob-
lems. The Centre continues to monitor this.
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4 Also reported as Director of Public Prosecutions, KwaZulu Natal v P 2006
(1) SACR 243 (SCA).

Director of Public Prosecutions, KwaZulu Natal v P 2006 (1) ALL SA
446 (SCA)4

This matter involved a girl who had been accused of
the murder of her grandmother when she was 12. The
State accused her of instructing two men to kill her
grandmother. The Centre’s Ann Skelton appeared as
junior counsel.

The matter was first heard by the High Court in 2004.
The Court found P guilty of murder and rejected the
argument that she lacked criminal capacity at the time
of the commission of the murder and that she was act-
ing under the influence of an adult. The High Court
imposed a postponed sentence on the condition that P
serves 3 years correctional supervision. The Centre was
pleased with the outcome but the State believed that
this was too lenient and lodged an appeal.

The Supreme Court of Appeal heard the appeal and
confirmed the constitutional right of the child to be de-
tained only as a measure of last resort. If the circum-
stances of the case called for detention it would have
to be for the shortest appropriate period possible and
that the child must be separated from offenders who
are over the age of 18.

However the Supreme Court of Appeal also held that
the Constitution and international law did not forbid
the detention of child offenders. The Supreme Court of
Appeal was of the opinion that the High Court failed to
have regard to the gravity of the offence in making
the decision not to imprison P. The Supreme Court of
Appeal stated that the punishment given must be pro-
portional to the gravity of the offence, even where the
offender is a child.

The Supreme Court of Appeal decided to substitute the
postponed sentence with 7 years imprisonment, condi-
tionally suspended, and 3 years correctional supervi-
sion.

Although the judgment is not in line with what the
Centre hoped would be the final decision, the constitu-
tional principle that detention of children is a last resort
was confirmed by the Court.

S v Mshengu 2009 (2) SACR 316 (SCA)
S v 0B (unreported)

The Centre for Child Law was involved in two cases
regarding the criminal capacity of children below four-
teen years, one in the North West High Court (not re-
ported) and the other in the Supreme Court of Appeal.
Both cases dealt with serious crimes. OB, an 11 year old
boy pleaded guilty to culpable homicide. Mshengu,
who was 13 years old at the time of commission of the
crime, pleaded guilty to murder. In neither of these
matters did the courts a quo adequately address the
issue of criminal capacity and it was contended by the
Centre that their convictions should accordingly be set
aside.

In South African law, a presumption exists that chil-
dren below the age of 14 lack criminal capacity. In
cases of this nature, the onus is on the State to rebut
this presumption. In such cases, it is integral that the
issue of criminal capacity should be examined before
a conviction is entered. Usually, the State leads evi-
dence in this regard, and at the end of the trial a deci-
sion is made about whether the child did indeed have
criminal capacity. What made these two cases more
complex, however, was that the accused in both cases
tendered guilty pleas.

In the Mafikeng High Court case, the child concerned
was only 11 years old at the time of the commission of
the crime and the Centre successfully argued that the
conviction of the child be set aside because the legal
representative had ignored the issue of the child’s crimi-
nal capacity and that the magistrate had erred in fail-
ing to satisfy himself that the child lacked the requisite
capacity. The question arose as to whether the matter
should be remitted to the Magistrate’s Court to obtain
the missing information. The Centre successfully argued
that this would be a futile exercise as two years had
passed since the matter was heard in the court a quo
and it would hence not be possible to determine
whether the child had criminal capacity when he was
11. The conviction was set aside.

When the Mshengu case was argued in the Pietermaritz-
burg High Court, the Centre’s argument that the boy’s
criminal capacity had not been adequately dealt with
was rejected by the Court. The Centre applied and was
granted leave to appeal to the SCA. In Bloemfontein
the arguments relating to criminal capacity succeeded,
and the conviction was set aside.
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5 Also reported as Centre for Child Law v Minister of Justice and Constitu-
tional Development (National Institute for Crime Prevention and Reinte-
gration of Offenders as amicus curiae) 2009 (2) SACR 477 (CC) and
Centre for Child Law v Minister of Justice and Constitutional Develop-
ment (NICRO as Amicus Curiae) 2009 (11) BCLR 1105 (CC).

Despite this, the Centre found the outcome somewhat
disappointing. The factual and legal aspects of the case
indicated a need for clear rules and guidelines on how
the defence, the prosecutor and the magistrate should
deal with a matter in which a guilty plea is being en-
tered for a child who is presumed to lack criminal ca-
pacity. It was pointed out in argument that the Appel-
late Division had not delivered a judgment on the issue
of criminal capacity since 1956, and thus the case of-
fered an opportunity to restate the legal principles in
the light of the Constitution and other legal develop-
ments since 1956. Unfortunately the written judgment
did not engage with this. Nevertheless, outcomes like
these serve as a roadmap in which it is apparent that
South African law is moving in a progressive and posi-
tive direction in respect of the rights of the child. Al-
though not as great an advancement as we had
hoped, these judgments deliver an important message
to prosecutors, defence lawyers and magistrates to act
with the requisite care and attention to children’s best
interests in matters concerning very young child offend-
ers.

Centre for Child Law v Minister of Justice and Constitutional Devel-
opment and others (National Institute for Crime Prevention and
Reintegration of Offenders as amicus curiae) 2009 (6) SA 632 (CC)5

In 2008 the Centre for Child Law approached the High
Court to challenge the constitutionality of the Criminal
Law (Sentencing) Amendment Act. This Act provided
that minimum sentences should apply to 16 and 17
year old offenders. Minimum sentences involved long
sentences of imprisonment prescribed for certain crimes,
including life imprisonment. This Act required that when
sentencing such offenders, the sentencing court would
begin the process with the minimum sentences pre-
scribed, which meant that imprisonment would be a
first resort. The sentences could only be departed from
if the sentencing court found substantial and compel-
ling reasons to warrant such departure. This applied to
16 and 17 year old offenders in the same way it ap-
plied to adult offenders.

The High Court found that applying minimum sentences
to 16 and 17 year olds was not in line with section
28(1)(g) of the Constitution that entrenches children’s
right not to be detained except as a measure of last
resort and, if detention is unavoidable, for the shortest
appropriate period of time. The Court also confirmed
the ‘clean slate’ principle which requires the court not
to start with minimum sentences but consider all avail-
able sentencing options, especially non-custodial sen-
tences, before considering detention. The High Court
held that the relevant sections of the Act were inconsis-
tent with the Constitution, specifically section 28(1) (g)
and section 28(2).

The Constitutional Court was approached to confirm
the decision of the High Court. The Constitutional Court
confirmed that the Constitution envisages that deten-
tion of child offenders may be possible, but it does miti-
gate the circumstances of detention. It confirmed that
for minors, detention is not a first or intermediate resort
but a last resort. It held that section 28(1)(g) of the Con-
stitution required that the individual cases of the of-
fenders concerned be examined and an individualised
appropriate sentence be found, by looking at options
other than imprisonment as a first resort.

The Constitutional Court confirmed the order of consti-
tutional invalidity given by the High Court. It held that
the Minister failed to provide reasonable justification
for including 16 and 17 year old offenders within the
ambit of the minimum sentencing regime. The Consti-
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tutional Court stated that ‘[l]egislation cannot take away
the right of 16 and 17 year olds to be detained only as
a last resort, and for the shortest appropriate period of
time, without reasons being provided that specifically
relate to this group and explain the need to change
the constitutional disposition applying to them’.

This judgment confirmed that children should be treated
differently from adults in cases of sentencing for crimes,
no matter how old they are. The judge was of the view
that children are less physically and psychologically
mature than adults, more susceptible to pressure from
others and more receptive of rehabilitation than adults.
These are the reasons why there should be a differen-
tiation between child offenders and adults and why
the Constitution makes imprisonment of minors a last
resort. Minimum sentences for child offenders were thus
struck down as unconstitutional.

CHILDREN, THE MEDIA
AND FREEDOM OF
EXPRESSION

The first of the Centre’s three cases involving the media took place in the context of a
criminal case, and the second in the context of the civil law pertaining to divorce. Never-
theless the two cases have certain things in common. They seek to provide an appropriate
balance between the public interest on the one hand, and children’s right to privacy on the
other. In both cases the Centre acted for an organization that fights for fair reporting
that protects vulnerable persons, Media Monitoring Africa (previously Media Monitoring
Project). The third case is slightly different. It concerned a matter where children had
exercised their freedom of expression in a manner that was found by a court to be defa-
matory. The Centre acted for the Restorative Justice Centre and argued for a different way
of dealing with such disputes in the future.

MEDIA 24 Limited and Others v the National Prosecuting Authority
and Others in re: S v Mahlangu and Another 2011 (2) SACR 321

In 2004 Eugene Terreblanche, the leader of a right-wing
political organization, was found murdered on his farm
on the outskirts of Ventersdorp. One of the alleged kill-
ers is a minor who worked on the farm. There was im-
mense public interest in the case and as a result media
bodies applied to have their journalists attend the trial
to report on the evidence and issues. The media had to
make a specific application to be present in the court
room because one of the accused was a minor. Ac-
cording to the Child Justice Act, the media may not be
present during court proceedings except with the per-
mission of the court.
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6 Also reported as Johncom Media Investments Limited v M and Others
2009 (8) BCLR 751 (CC)

Media Monitoring Africa (MMA) entered the matter as
amicus curiae and was represented by the Centre for
Child Law. The amicus sought to have the accused
minor’s rights to privacy and to a fair trial protected,
and argued that the media should be excluded from
the court during his testimony. A possible solution was
that the media could watch the testimony from an-
other room on CCTV camera.

Section 63(5) of the Child Justice Act was the relevant
provision. The section provides that ‘no person may be
present at any sitting of a child justice court, unless his
or her presence is necessary in connection with the pro-
ceedings of the child justice court or the presiding of-
ficer has granted him or her permission to be present.’
This section provides a general rule that the court must
be closed, but gives the presiding officer the discretion
to decide on a case by case basis whether or not to
allow certain persons to attend proceedings involving
accused minors.

The Court first considered section 28(2) of the Constitu-
tion, and confirmed that in matters concerning a child
the best interest of the child must be of paramount im-
portance. The Court held that in light of the Constitu-
tion, permission for a trial to be held in open court should
be granted on a case by case basis.

The Court then stated that there must be balancing of
interests, between the competing rights of the child and
the public interest to receive information and freedom
of speech. The Court was also of the view that excep-
tional circumstances did exist in this matter that war-
ranted the presence of the media. These were, amongst
others, that the public needed to hear the facts of the
trial as there had been a lot of speculation around the
murder. There was also a debate about whether the
killing was racially motivated and the fact the Eugene
Terreblanche was a well known political leader.

The Court ordered a certain number of journalists would
be allowed to view the proceedings, including four fam-
ily members of the deceased, but they would all sit in
a closed circuit television room and view the proceed-
ings from there. It also ordered, on the suggestion of
the amicus, that at all times the minor’s face be ob-
scured and information relating to his identity should
not be published.

This decision is important in that, while the child’s right
to fair trial and privacy are protected in light of the
Constitution, the right to freedom expression and the
public’s right to information are also advanced. This is
the first reported case pertaining to a provision in the
Child Justice Act.

Johncom Media Investments Limited v M and Others 2009 (4) SA 7
(CC)6

In 2001 the Sunday Times, a newspaper owned by
Johncom Media Investments, intended to publish an
article on the first case in South Africa that concerned
paternity fraud. The plaintiff in the matter had insti-
tuted a claim for all the maintenance that he had paid
in terms of a divorce order. He later found out that the
child he had been paying maintenance for was not
his biological son and claimed that the mother had
been aware of that fact but proceeded to claim main-
tenance from him. The article would be based on un-
tested facts as set out in the pleadings as the case had
not been to trial yet. On application by some of the
parties to the case an interim interdict was obtained
that prevented the publication of the article. The appli-
cation for the interdict was based on the argument that
section 12 of the Divorce Act would be violated by the
publication as the facts of the case arose from a di-
vorce. The section provides that apart from specified
limited information, information included in divorce
pleadings or information that comes to light during the
hearing of a divorce cannot be published.

Johncom opposed the interim interdict and launched
a counter-application in which it challenged the con-
stitutionality of section 12. It averred that the section’s
prohibition covered information that fell outside the
rights it sought to protect and therefore infringed the
right to freedom of expression contained in section 16
of the Constitution. The High Court accepted this argu-
ment and declared section 12 of the Divorce Act in-
consistent with Constitution.

The matter was taken to the Constitutional Court for
confirmation of the order. The Media Monitoring Project
(MMP) entered the matter as amicus curiae and was
represented by the Centre for Child Law. The argument
of the amicus was that section 12 of the Divorce Act
was unconstitutional due to being overly broad, but
the order of invalidity should be suspended so as to
give the legislature the opportunity to come up with a
solution that would protect children involved in divorce
matters. The amicus believed that media should be able
to publish information about divorces, but in a manner
that protects the identities of children involved.

The Constitutional Court confirmed the High Court’s or-
der of constitutional invalidity of section 12 of the Di-
vorce Act. It also held that as upper guardian of chil-
dren it had a responsibility to act in the best interests of
children. It therefore declared that the publication of
the identity of and any information that could make
known the identity of any party or child in divorce pro-
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7 Also reported as Le Roux and Others v Dey (Freedom of Expression
Institute and Restorative Justice Centre as Amici Curiae) 2011 (6) BCLR
577 (CC).

ceeding is prohibited. The prohibition stands as the gen-
eral rule and may only be deviated from in excep-
tional circumstances when the court’s authorization has
been granted. This ruling has allowed for the privacy
of children in divorce matters to be respected and fully
protected.

Le Roux and Others v Dey (Freedom of Expression Institute and
Restorative Justice Centre as Amici Curiae) 2011 (3) SA 274 (CC)7

The court in this matter sought to determine whether
children’s rights as set out in the Constitution and the
right to freedom of expression have an impact on the
requirements of defamation and the amount of dam-
ages that is appropriate in proceedings that involve
the actions of children.

Three school boys manipulated and published a pic-
ture of the school principle and deputy principle. Their
faces had been super-imposed onto the bodies of na-
ked body builders sitting side by side on a couch. The
school crest was strategically super-imposed to conceal
genitals of the persons on the couch. The picture was
put up on the school notice board and was removed
30 minutes after it was put up. Electronic copies of the
picture also circulated round the school via sms. The
deputy principle (Dr Dey) took the matter to court stat-
ing that the image amounted to defamation, his mor-
als had been ridiculed and person disrespected.

The North Gauteng High Court awarded Dr Dey R45
000 and held that defamation had taken place be-
cause the boys had acted wrongfully with the inten-
tion to injure. The Supreme Court of Appeal confirmed
this. The matter was heard in the Constitutional Court
on 26 August 2010.

The Centre for Child Law represented the Restorative
Justice Centre that had entered the matter as amicus
curiae. The amicus submitted that the common law
should be developed so that in cases such as these
concerning children, parties should be required to en-
gage with each other before proceeding to court. The
purpose of the engagement is to create an opportunity
that would allow for apology and reconciliation. In the
event that engagement failed, the aggrieved party
could still proceed to court.

The majority of the Constitutional Court agreed with
the High Court and the Supreme Court of Appeal that
the image was defamatory. It believed that a reason-
able observer would see the image as depicting Dr Dey

as foolish and ridiculous. The reasonable observer would
have felt humiliated and belittled if the same had been
done to them and therefore, would regard it as defa-
matory. The picture was also seen as an injury to Dr
Dey’s feelings. However, the damages awarded was
reduced to R25 000. The Court took in account the fact
that the applicants were school children and that Dr
Dey had to some extent been vindicated in the eyes of
the school community by the punishment the wrong-
doers had already received at school and in the crimi-
nal justice system. The first dissenting judgment found
that there was no defamation but dignity had been
actionably injured. The second dissenting judgment
found that the action by Dr Dey should have failed
completely.

The only part of the judgment that all the judges agreed
upon concerned the submissions made by the amicus
curiae, which dealt with the value of an apology. The
Court looked at Roman Dutch common law and found
that the only remedy available to a person who has
suffered defamation is to claim for damages. The Court
was of the view that Roman Dutch Law should be de-
veloped to recognise the value of restorative justice, in
which restoration of relationships ruptured by the wrong
done can be attempted before a matter is taken to the
courts. This order extends Roman Dutch law remedies
in regards to injury to personality.
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CHILDREN AND FAMILY
LAW

Most children live in families and it is inevitable that they caught up at the centre of
disputes between their parents and other caregivers or prospective caregivers. When they
do, it sometimes happens that a legal battle can rage over the child that ultimately ig-
nores his or her best interests. The Centre has pioneered the separate legal representation
of children in South Africa. This is based on the idea that children (of sufficient age and
maturity) have a right to participate in decisions made about them. The first of the cases
dealt with here was the Centre’s first judgment on this subject, and was hailed as a land-
mark case. The second case deals with a much younger child, where the Centre’s Ann
Skelton was appointed as curator ad litem. In the third family law case described here the
Centre was amicus curiae in a matter concerning the proper procedure for inter-country
adoption.

Ex Parte Van Niekerk (2005) JOL 14218 (T)

The application of section 28(1)(h) of the Constitution
was at the centre of this case. Section 28(1)(h) provides
every child with the right to have a legal representa-
tive assigned to him or her by the State in civil pro-
ceedings that affect the child, if substantial injustice
would occur if the child did not have the legal repre-
sentative.

The Centre brought an ex parte application on behalf
of two sisters in December 2003. This application came
about as a result of another matter in which the father
of the two girls was applying to the High Court for his
contact rights to be reinstated. These contact rights were
granted to him in terms of a divorce order, but the
mother of the girls prevented him from having any
contact with the girls because of their fear of his violent
behaviour.

The father alleged that he was not a violent man and
that the mother was alienating the daughters’ affec-
tions towards him. The family advocate consulted with
the parents and the girls and was of the view that they
should all submit to counselling with a psychologist.
The children refused to see a psychologist and were of
the view that the family advocate had not spent
enough time with them to take cognizance of the strong
views they had against seeing their father. The chil-
dren had also frequently expressed their wish to speak
to the court and be heard on the matter.

The Centre in its ex parte application sought to have
the views of the girls heard and taken seriously and to
have the importance of section 28(1)(h) established. The
High Court held that in order to give proper effect to
section 28(1)(h) the two girls should be joined as parties
to the case, as their best interests would be affected by
the outcome. The Court agreed that the children did
require the assistance of a legal representative and a
legal representative was duly appointed. The signifi-
cance of this case was that it was the first contact dis-
pute between parents in which a lawyer was appointed
to represent children separately from their parents.

S v J and Another 2011 (3) SA 126 (SCA)8

This matter was mainly concerned with the applica-
tion of the Children’s Act that came into operation dur-
ing the course of the dispute. It focused in particular on
the parental responsibilities and rights of unmarried
married fathers in relation to their children and the re-
sponsibilities and rights of grandparents. Ann Skelton

8 Also reported as S v J and Another 2011 (2) ALL SA 299 (SCA).
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9 Also reported as AD and DD v DW, The Centre for Child Law (Amicus
Curiae) and The Department of Social Development (Intervening Party)
2008 (4) BCLR 359 (CC).

for the Centre, was appointed curator ad litem for the
child (referred to as C) who was the subject of a care
dispute between her father and her maternal grand-
parents. It is unusual for curators to be appointed in the
context of appeal (because these are usually limited to
the court record) but there is a growing recognition by
the courts of a need to have up to date information
available about the child’s situation.

When C was born her parents were not married but
were engaged. Unfortunately, her mother died before
her parents could get married. C’s maternal grandpar-
ents (referred to as the J’s) and her father (referred to as
S) became involved in a guardianship, care and con-
tact dispute after the mother’s death. After a series of
conflicting orders were made by the Children’s Court
and two High Courts the matter came before the Su-
preme Court of Appeal.

Firstly the Supreme Court of Appeal looked at section
21(1) of the Children’s Act. It provides that an unmar-
ried father can acquire full parental responsibilities and
rights in respect of his child if, at the time that the child
was born he was living with the mother in permanent
life-partnership. The Court found that the evidence
shows that S, and C’s mother were living in a perma-
nent life partnership when C was born. The Court looked
at the fact that they had lived together for at least a
year before C was born, they planned to get married,
and S had taken leave from work to care for C and her
mother after the birth. C’s mother also kept a diary in
which she expressed the seriousness of the relationship.

In respect of the grandparents’ rights, the Supreme Court
of Appeal confirmed that sections 23 and 24 of the
Children’s Act allows courts to grant care, contact and
guardianship to interested persons. Even before these
sections came into operation, the High Court as upper
guardian of the child could award such rights to grand-
parents. However the biological father’s automatic pa-
rental responsibilities and rights should be recognized,
and exercised subject to a consideration of the child’s
best interests.

The Court, after considering the above and the fact
that the child had already settled with her father, held
that C should be with her father as this would be in her
best interests. The Court looked at the curator’s recom-
mendations and those of a psychologist and agreed
that C was well settled with her father, stepmother and
had developed a strong bond with her half-brother.

AD v DW (Centre for Child Law as Amicus Curiae; Department for
Social Development as Intervening Party) 2008 (3) SA 183 (CC)9

An American couple wished to adopt a baby girl that
had been abandoned. They had initially approached
the High Court for a sole custody and guardianship
order which would allow them to remove the child from
South Africa and take the baby to the United States
(US). Their intention was to formally adopt her in the
US. The Centre, acting as amicus curiae, argued that
this was a matter that should have been taken to the
Children’s Court as that was the correct forum to hear
inter-country adoption matters which was what the
couple actually sought. The Centre argued that it would
not be in the best interests of Baby R or any other adopt-
able child, if sole custody and sole guardianship pro-
ceedings in the High Court were used to bypass protec-
tion provided by the Children’s Court adoption process.

Based on the Centre’s argument the High Court did not
grant the order for guardianship that the couple sought.
The Supreme Court of Appeal (SCA) confirmed the de-
cision. The judgment of the SCA is based in large part
on the subsidiarity principle which underpins inter-coun-
try adoption law and practice. The subsidiarity prin-
ciple requires that efforts must first be made to find a
suitable placement for a child in the child’s country of
origin before inter-country adoption could be consid-
ered. The SCA found that no attempts had been made
to place Baby R with a family in South Africa. The SCA
found that the failure to comply with subsidiarity was
fatal to the US couple’s application and also stated that
the correct procedure was to apply for adoption in the
Children’s Court.

The couple appealed to the Constitutional Court. How-
ever before the case could be heard by the Constitu-
tional Court, parties to the case agreed that it would be
in the best interests of Baby R to be adopted by the
couple and that the Children’s Court should allow and
facilitate the adoption.

The Constitutional Court still had to deal with the legal
issues that arose from the case and make a judgment.
It held that the High Court does have the jurisdiction to
make sole custody and guardianship orders, even if
the ultimate objective was to adopt in the U.S. How-
ever, bypassing the Children’s Court when the inten-
tion is to adopt, should only be allowed in exceptional
circumstances. It stated that, from start to finish, the
forum that would most protect the best interests of the
child would be the Children’s Court, as it would be in a
better position than the High Court to apply applicable
law relating to the rights of the child in matters of adop-
tion.
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The issue of the principle of subsidiarity was also a major
theme in the Constitutional Court judgment. The Con-
stitutional Court held that the SCA had been too rigid
in its application of the subsidiarity principle. It found
that though the principle was a core factor that gov-
erned inter-country adoptions it was not the ultimate
factor. The subsidiarity principle was itself subsidiary to
the best interests of the child concerned.

This judgment confirmed the Centre’s position that the
Children’s Court is the correct forum for inter-country
adoptions and also called for children to be looked at
as individuals whose specific circumstances must be
examined when cases are being considered. It held
that courts are guardians of the best interests of a child
and not just settling disputes between litigants.

CHILDREN’S SOCIO-
ECONOMIC RIGHTS

• Children’s right to social services

Centre for Child Law and another v Minister of Home Affairs and
Others 2005 (6) SA 50 (TPD)

In March 2004 the Centre brought an urgent applica-
tion before the High Court on behalf of a number of
unaccompanied minor children. The children were
being detained at Lindela repatriation centre with
adults. They were also facing imminent deportation.

The High Court granted an interdict that prevented the
deportations and appointed a curator ad litem for the
children. The curator was empowered to investigate
the children’s circumstances, make recommendations
to the court on how they should be treated and also
institute legal proceedings for the children.

The curator in her report recommended that the chil-
dren be removed from the repatriation centre to a place
of safety, while the Children’s Court enquiries were be-
ing carried out. However, the Commissioner of Child
Welfare, tasked with carrying out the enquiries, refused
to do so as he believed that foreign children did not fall
under the protection of the Child Care Act. Furthermore,
the Department of Social Development did not assist in
opening the enquiries or investigating the circumstances
of the children. Instead, they continued to detain chil-
dren at Lindela.

The matter was brought to court a second time and a
precedent-setting judgment was handed down. The
Court held that section 28 of the Constitution that con-
tains socio-economic rights, places a duty on the State
to protect and provide for foreign children who have no
one to care for them, in the same way as any other
unaccompanied child. The State would have to provide
care for foreign children pending a Children’s Court in-
quiry in terms of the Child Care Act. The Court also fo-
cused on section 28 (1)(h) of the Constitution which pro-
vides that the State must provide legal representatives
to children and held that unaccompanied minor chil-
dren should be provided with this service by the State.

This judgment is important in that it confirms that un-
accompanied foreign children are protected by the
Constitution and laws relating to children. It also con-
firmed that government departments have a legal ob-
ligation to protect unaccompanied foreign children, and
that they cannot be deported without first undertaking
a Children’s Court enquiry.
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Centre for Child Law and Others v MEC for Education, Gauteng and
Others 2008 (1) SA 223 (TPD)

The Centre brought an application on behalf of pupils
at Luckhoff High School, a school of industry which is a
facility falling under the care system. The Centre was
concerned about the conditions at the school. The pu-
pils were living in deplorable physical conditions, there
was lack of access control and no psychological or thera-
peutic services were provided to the minors. During
winter, the children had blankets that were so thin you
could see through them whilst most of the windows did
not have glass and provided no protection from the
cold at night. Children were sent to the school of indus-
try by the Children’s Court because they were found to
be children in need of care. The Centre believed that
the children’s constitutional rights were being infringed
because of the alarming conditions at the school.

The Centre requested that the court order the Depart-
ment of Education to carry out the following:

• Submit plans on how they would deal with the
perimeter and access controls;

• Hold a Developmental Quality Assurance Process
and present the recommendation that arise to
the court;

• Appoint an advisor trained in child and youth
care to support the management team;

• Undertake developmental assessments of  all the
children; and

• Provide psychological and therapeutic services
to the children as well as sleeping bags

The Court found in favour of the Centre and ordered
that the MEC carry out the Centre’s demands. In mak-
ing this order it held that the rights of children as set out
in section 28 of the Constitution, are not subject to the
availability of resources and legislative measures for
their progressive realisation. Children’s socio-economic
rights are unqualified and immediate. The Court held
that schools of industry are required to provide the chil-
dren in their care with higher standards of care than
what they received in their parent’s or caregiver’s care,
Judge Murphy specifically said the following:

‘…What message do we send the children when we
tell them that they are to be removed from their par-
ents because they deserve better care, and then ne-
glect wholly to provide that care? We betray them,
and we teach them that neither the law nor state insti-
tutions can be trusted to protect them. In the process
we are in danger of relegating them to a class of out-
casts, and in the final analysis we hypocritically re-
nege on the constitutional promise of protection’.

This case is an example of how the Centre’s litigation
work holds government accountable. It pronounced
that children who are wards of the state have a direct
and immediately enforceable right to have their basic
needs met, including the right to social services.

• The right to education

Welkom High School and another v Head, Department of Education,
Free State Province and Another 2011 (4) SA 520 (FB)

This matter deals with two cases involving pregnant
learners, these cases were joined because of their simi-
larities and because they addressed the exact same
legal question. Both girls were told by their schools not
to attend classes because of their pregnancies. This
caused the girls to miss several classes and exams and
when they returned to school they would be required
to repeat their grade. The respective schools based their
decisions on the schools’ ‘policy for pregnant learners’.
These policies in turn were based on the National Policy
of the Department of Education.

The parents of the learners took their plight to the Pro-
vincial Department of Education who decided to over-
ride the schools’ decisions and instructed that the girls
must be allowed to resume classes.

The schools launched an application in the Free State
High Court seeking an order that declared the actions
of the Department, unlawful. The High Court pointed
out that the issue before it did not require a decision on
the substance of the pregnant learner policies. The main
issue the Court had to consider concerned the proper
exercise of administrative power, specifically the pow-
ers of the school governing bodies and the Provincial
Department of Education.

The South African Human Rights Commission and the
Centre for Child Law were entered as amici curiae in
the matter. Both amici submitted that the schools’ poli-
cies regarding pregnant learners were unconstitutional.
They argued that the Court must decide on the consti-
tutionality of the National Policy and direct that school
policies and National Policy must be amended in line
with Constitution. The Court held, in this regard, that
since the Cabinet Minister responsible for the National
Policies was not a party, it could not make the above
order sought. The Court did, however, recognize that
uniform nationwide regulations on pregnant learners
are urgently needed, and urged the Minister to revise
the policy in line with the Constitution within a period
of one year from the judgment.
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In respect of the administrative powers of the school
governing bodies and the Department of Education,
the Court decided the following: The Head of a Provin-
cial Department cannot interfere with the functional
autonomy of a school governing body, by instructing
them to ignore their pregnancy policies. This is espe-
cially so were such policies are based on National Policy.
If the schools use their policies to expel pregnant learn-
ers in an arbitrary and punitive manner, without con-
sidering the personal circumstances of the learners, then
the Courts can order that the learners be readmitted
into the schools.

Despite finding that the actions of the Department had
exceeded their powers, the Court then ordered that the
two girls are entitled to continue attending their respec-
tive schools until they complete high school.

Governing Body of the Juma Musjid Primary School and Others v
Essay NO and Others (Centre for Child Law and Another as Amici
Curiae) 2011 (8) BCLR 761 (CC)

In 1957 a government school, Juma Musjid Primary
School was established. Since 1997 the Trust that owned
the property that the school was on, allowed the De-
partment of Education to run the school on the prop-
erty in terms of a lease agreement. In 2002 the trust
informed the Department that it wished to establish an
independent school on the property and requested that
the government school vacate the property.  The De-
partment failed to vacate the property and, after at-
tempts to engage the Department proved unsuccess-
ful, the trustees brought an eviction application before
the High Court.

The parents, guardians and caregivers of learners en-
rolled at the school entered the case and opposed the
eviction. The grounds for opposing the eviction were
that the MEC had not performed her constitutional re-
sponsibility of giving due consideration to the best in-
terests of the children concerned. In addition, it was
argued that the trust performed a public function by
allowing the public school to run on its property. The
High Court rejected these arguments and granted an
eviction order.

The Constitutional Court was approached after leave
to appeal was refused by the High Court and the Su-
preme Court of Appeal. The Centre for Child Law and
the Socio-Economic Rights Institute of South Africa were
admitted as amici curiae. The amici argued that the
trust’s decision to evict was not justifiable because there
was a negative duty on the Trust not to impair existing
access to basic education.

The Constitutional Court heard the matter and when
the parties to the case could not agree on the terms of
the lease agreement, it granted a final eviction order.
This order was only granted after the Department of
Education could show that the learners’ right to basic
education would be protected and that arrangements
for alternative placement at other schools had been
made. The Court was satisfied that the Trust had made
out a case for eviction.

The most important aspect of the case is the Constitu-
tional Court’s interpretation of the right to basic educa-
tion. Socio-economic rights are generally subject to the
limitation that the state must progressively realise socio-
economic rights. However, section 29(1)(c) of the Con-
stitution does not contain an internal limitation linked
to progressive realisation. In terms of section 29(1)(a) of
the Constitution, the right to basic education is imme-
diately realisable and not limited by the availability of
resources or subject to progressive realization.
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The Constitutional Court held that High Court had erred
when it decided that the Trust had no constitutional
duty to the children at the school. The Court found that
the Trust had a negative responsibility not to interfere
with the children’s right to basic education. However
the Trust had acted in a reasonable manner by trying
several times to engage with the Department before
applying for an eviction order. The Court found that
the MEC for Basic Education had failed in her constitu-
tional obligation, set out in section 8(1) of the Constitu-
tion, ‘to respect, protect, promote and fulfil’ the children’s
right to basic education by failing to engage with the
Trust.

SETTLEMENT
AGREEMENTS AND
COURT ORDERS

Not all cases result in judgments. Sometimes courts grant orders without setting out their
reasons – this is particularly common in matters brought on an urgent basis. Further-
more, some courts orders are made by agreement between the parties, whilst others are
settled out of court and are never argued. Some of the cases that the Centre was involved
in that resulted in orders or settlement agreements are described here.

• SOCIO ECONOMIC RIGHTS

The right to education

The Centre was an institutional applicant in two mat-
ters that dealt with access to education. The Centre
entered the matter as institutional applicant to repre-
sent public interest, so that the result of the case effects
a much broader change in the community. These
matters are referred to as the Mud Schools case and
the Siga Village case. In both of these cases the Centre
was represented by the Legal Resources Centre.
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The Mud Schools case

(Centre for Child Law and 7 others v Government of the Eastern Cape
Province and others, Eastern Cape High Court, Bisho, case no 504/
10)

In the Mud Schools case, 7 schools in the Eastern Cape
were in dire need. The schools buildings were made of
mud, they had no running water, no toilet facilities, no
desks or chairs and the pupils did not have school sup-
plies. The Centre for Child Law made the Provincial
Department aware of these problems but the Depart-
ment did not respond. The matter went before the High
Court with the Legal Resources Centre acting on behalf
of the schools and the Centre.

The matter settled and a memorandum of understand-
ing was entered into between the parties. In this memo-
randum the government pledged to repair the struc-
tural problems in the 7 schools and other mud schools
in the country over a 3 year period with a budget of R
8.2 billion. The Department provided temporary class
rooms, water tanks, desks and chairs as interim mea-
sures at the 7 schools to address the most urgent prob-
lems whilst permanent structures were being planned
and built.

The Siga Village case

(Adam Legoale and 37 others v MEC for Education, North West and 3
others, North West High Court, Mafikeng, case no 499/11)

The Siga Village case was also a matter that the Centre
was involved as institutional applicant and was settled
out of court. In 2009 the Department of Education, North
West closed a rural school as part of its rural
‘rationalisation’ process. This was done without any con-
sultation with parents and caregivers of the learners
that attended school. The learners were transferred to
the Rakoko High School, 25km from Siga Village where
the children and their families lived. The Department
did not provide any transport for the learners and some
families could not afford the transportation costs, while
others struggled to pay the costs. This resulted in some
learners having to drop out of school.

The Centre and the parents and caregivers of the learn-
ers, represented by Legal Resources Centre sought re-
lief from the courts. The applicants demanded that the
Department provide transport from Siga Village to the
school the children had been transferred to, at the ex-
pense of the Department.

The matter settled and the agreement was made an
order of court. The agreement required that the Depart-
ment of Public Works and Transport, together with the
Department of Education, provide the learners with
transport for 3 months or until a long term solution was
implemented. The transportation was fully subsidised
by the departments.

Right to health and nutrition

The Milk Bank case

In the Milk Bank Case, Kalafong Hospital’s neo-natal
ward has been running a milk bank that provides hu-
man breast milk to infants in its care. The Elizabeth Glaser
Paediatric Foundation, that had been funding the milk
bank since 2006, gave notice that they would not be
able to continue to provide the funding. Unless the
Department of Health and Social Development provided
assistance to the milk bank through funding, it would
have to close its doors.

The Centre, on behalf of the South African Neonate,
Infant and Toddler Support Association, approached
the court for relief in the form of an order directing the
Department to ‘create and fulfil staffing posts neces-
sary to effectively manage the milk bank.’

The matter settled out of court and the Department
agreed to take steps to fund the milk bank and ap-
point the necessary nursing staff to run it.

Right to social services and social assistance

The Centre was involved in two cases that dealt with
access to foster care grants. The number of children
living in foster care (many with family members)
reached 500 000 in 2009. Many families rely on the
foster care grant as an important contribution to the
family income. The numbers of foster care orders has
been dropping since 2009, as the system failed under
the strain of the high number of children that required
foster care services. As the second case illustrates, the
introduction of new requirements for court ordered ex-
tensions of foster care brought the system to the brink
of collapse. In both cases the Department of Social De-
velopment did not oppose the applications.

Foster care orders case 1

In the Molteno case, 93 children from Molteno in the
Eastern Cape had not received their foster grants be-
cause the Department of Social Development had not
renewed their foster case orders and the South African
Social Security Agency could not continue paying the
foster care grant without valid foster care orders.
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Foster care orders case 2

The second case concerned foster care grants orders
that had lapsed due to a change in the procedure to
be followed when such orders are to be extended. The
Child Care Act allowed social workers to extend foster
care placements every two years through an adminis-
trative process. However, the Children’s Act repealed
the Child Care Act and it is now a requirement that all
care and protection orders, including foster care orders,
must be extended by the Children’s Court. Social work-
ers could not extend any orders administratively from
1 April 2010 when the Children’s Act came into opera-
tion.

Due to a number of reasons, including a shortage of
social workers to compile reports for the court and lack
of capacity to process the orders and backlogs in the
children’s courts, the new process brought about a cri-
sis in the foster care system. Approximately 123, 000
foster care orders had lapsed and more would continue
to lapse each month because the orders could not be
extended by the Children’s Court in time. Not only were
children in foster care not receiving the foster care grant,
their placements in foster care had become legally
uncertain because there was no valid order governing
their placement in alternative care. This placed chil-
dren in an untenable situation.

The Centre brought an urgent application requesting
that this problem be remedied before more orders
lapsed. The Department of Social Development did not
oppose the application. The Centre proposed that all
foster care orders be extended through an administra-
tive process co-ordinated by the provincial departments
of social development, until a permanent solution could
be found by the Minister of Social Development.

The High Court ordered that foster care orders that had
lapsed and were due to lapse should be dealt with us-
ing an administrative procedure until 31 December 2014
or until the Children’s Act was amended to provide for
a more comprehensive legal solution, whichever came
first. It also extended, for a period of 2 years, all foster
care orders that had already expired and held that those
orders should be considered not to have lapsed. The
order applies only to foster care orders and not to any
other alternative care orders. Furthermore, the order
applies only to foster care orders that were granted
before 1 April 2010 in terms of the repealed Child Care
Act. Foster care orders granted after 1 April 2010, the
date on which the Children’s Act came into operation,
must be extended by the Children’s Court.

The Department of Social Development approached the
Children’s Court requesting that it place the children
back into foster care. The Children’s Court held that it
was not empowered by the Child Care Act of 1983 (in
operation at the time) to make such an order. The Cen-
tre then took that decision on review to the Eastern Cape
High Court in order to seek relief for the children. It was
represented by the Legal Resources Centre.

The High Court held that the 93 children were still chil-
dren in need of care and needed to remain in the care
of their foster parents. It ordered, in terms of an agree-
ment reached by the parties, that the Department pay
the foster care grants to the foster parents and also pay
the amounts that were in arrears from the date that the
grant was terminated.
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