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VISION
“to establish child law and uphold the rights of children in South Africa, within an international
and regional context, particularly insofar as these interests pertain to their legal position”

MISSION
“to work towards the development of child law and the realisation of children's rights in South
Africa, within a regional and international context”

“Every child has his or her own dignity. If a child is to be constitutionally imagined as an
individual with a distinctive personality, and not merely as a miniature adult waiting to reach full
size, he or she cannot be treated as a mere extension of his or her parents, umbilically destined
to sink or swim with them. The unusually comprehensive and emancipatory character of
section 28 presupposes that in our new dispensation the sins and traumas of fathers and
mothers should not be visited on their children”.

Sachs J
S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC)
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FOREWORD FROM DIRECTOR,
PROFESSOR ANN SKELTON
My rst job was as a prosecutor in what was then called 'Juvenile Court' in
Pietermaritzburg. Court D smelt of urine and Jeyes uid which oated up from
the holding cells below. As the daily parade of poor, mostly black children
(some as young as seven) appeared in the dock, my destiny was set.
Someone has to stop this, I thought. I immediately started insisting that police
go to fetch parents so that children could be released into their care, and I had
a cupboard full of donated jerseys to hand to children who had been arrested
in the warmth of the day before but had spent the night in a cold (and dangerous) cell. This was my rst
'children's rights project' you might say. I suppose it is not surprising that I did not last long as a prosecutor –
I was clearly more cut out for defence!
I left the prosecution service and in 1988 established the Pietermaritzburg ofce of Lawyers for Human
Rights. We did general human rights work, but I never forgot those children in court, and soon established
a juvenile justice project, which culminated in proposals for a new juvenile justice system published in
1993. The very next year South Africa became a democracy, and Dullah Omar who was Minister of Justice
in the Mandela cabinet, appointed me to chair the committee on juvenile justice and to be a member of the
committee reviewing the Child Care Act. I moved to Pretoria at the end of 1999, to run a UN technical
assistance project in Department of Justice, to prepare for implementation of the Child Justice Act. As that
project was drawing to a close, I began thinking about what I wanted to do next. Having seen the impact of
strategic litigation in the Treatment Action Campaign case which delivered anti-retroviral treatment for
babies and mothers, I decided that law reform was now done, the next phase was litigation, to make the
rights in those laws real for children.
I had met Trynie Boezaart (then Davel) several years before, and had presented a paper at the launch of the
Centre for Child Law in 1998. The Centre seemed a perfect home for the litigation project, and Trynie and I
collaborated to establish a litigation project. The Open Society Foundation provided the seed funding, as
from July 2003. The project proposal set out the objectives as follows:
The project aims to use impact litigation in the areas of both civil and criminal law in order to:
 Push forward boundaries of the law relating to children
 Establish the content of legal rights and protection of children
 Set precedents, thereby changing the attitudes of the courts
 Hold government accountable on their responsibilities towards children
 Build experience and knowledge in Children's Litigation
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The International Commission of Jurists (Sweden) provided
additional funding for the expansion of the project. These funds
were used to appoint an administrative assistant, Desiree
Willemse and an in-house attorney, Upkaar Mungar, who started
working in August 2004.
Our rst case involving child clients was Ex Parte van Niekerk.
Sarisa van Niekerk (11) and her sister (13) were caught up in a
custody dispute. They had written letters to the judge and were
demanding to be heard, but the law did not have a mechanism to
allow this. Section 28(1)(h) of the Constitution provided that
children were entitled to legal representation in civil matters, but it
took this case to establish a precedent. Sarisa kept contact and
went on to study law at the University of Pretoria and was recently
Sarisa van Niekerk and Ann Skelton

admitted as an attorney.

In 2006, Carina du Toit joined us, and the
following year Karabo Ozah (then Ngidi)
became a member of the team. These two
attorneys, poured the next few years of their
lives into their work as together we battled
many cases through the courts, all the way up
to the Constitutional Court. An independent
evaluation of the Centre in 2009 described it
as 'punching beyond its weight'.
The Centre's rst case in the Constitutional
Karabo Ozah, Ann Skelton and Carina du Toit

Court was heard in 2007– S v M (Centre for
Child Law as amicus curiae) 2008 (3) SA 232

(CC). Our submissions ran to over 100 pages (this was in the days before the court capped the number of
pages!) Arguing those submissions was probably the highlight of my years at the Centre. The judgment
has reverberated across the world, feeding into judgments, UN resolutions and the African Committee's
general comment on children of imprisoned parents. In South Africa, it is the most often cited case in child
law, due its dicta on best interests of the child. In his poetic judgment, Sachs J said that 'to be
constitutionally imagined' children had to be seen as people in their own right, rather than extensions of
their parents. We have chosen these words as the theme of our 20 year celebrations and this publication.
Many other cases have followed on from that one – 19 in the Constitutional Court, almost all of them
successful. In some we were applicants, in other amicus curiae. In some we acted in the Centre's own
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name, in some we acted for individual clients (and in the public interest) or children's rights organisations.
The courts often invite us into cases to represent children or to act as amicus curiae – something which we
pride ourselves on. Some cases we argue ourselves, through in house counsel (advocates and attorneys),
and in others we brief counsel who work pro bono or at reduced rates. This publication provides
descriptions and insights into the Centre's cases, at all levels of the superior courts.
However, it is important to note, too, that litigation is not the Centre's only tool. In many cases engagement
with government Departments has resulted in necessary changes to law and policy. Research based
advocacy, publications and work with the media has helped to shift dialogue about children's rights.
Strategizing and collaborating with other organisations and multi-pronged actions such as presenting at
Parliament on Bills while also pursing aspects of the work in the courts have all proved effective. At the 20
year mark, the Centre has sharpened the tools in it tool box – and will continue to apply the best strategies
for the task.
When the Centre for Child Law was rst established, one of the members of the board, Constitutional Court
Judge Yvonne Mokgoro published an article in the De Rebus (1999) about the Centre, in which she said:
South Africa: 'South Africa ratied both the African and United Nations Charters on the Rights of Children.
However, these instruments and the legal rights contained in the Bill of Rights must be 'reected in the rest
of our legislation. We must guard vigilantly against places like the Centre for Child Law becoming 'white
elephants by becoming talk shops and places of sterile research'. At the Centre, we like to think that we
have conducted our work in a way that shows our research is fertile, we are 'let's do it' shop and we are not
an elephant of any kind (except perhaps the kind that does not forget). In the spirit of the elephant that does
not forget, let me hasten to mention the following ingredients of our productive endeavours: A great team of
hard working people who together create a happy and busy work place, in particular our senior attorneys
who have shown great vision and industry; the University of Pretoria which has given us gurative and
literal space to do our work over the years; our colleagues in the profession – counsel who we have worked
alongside and learned so much from, and who have become great children's rights lawyers; other
organisations who bring us their problems and keep us rooted, and with whom we have battled in the
trenches; and nally the children who we have represented –who remind us what it's all about.
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ESTABLISHMENT OF THE
CENTRE FOR CHILD LAW
The Centre for Child Law was launched on 29 October 1998 at the University
of Pretoria. The keynote address that evening was delivered by
Constitutional Court judge, Justice Pius Langa (later Chief Justice), who,
three years earlier, had handed down the unanimous judgment in
S v Williams 1995 (7) BCLR 861 banning corporal punishment as a
sentence.
The Principals of the University of Pretoria and the Potchefstroom University

TRYNIE BOEZAART
FOUNDING DIRECTOR
1998-2008

for Higher Education (now the North-West University), Professors Johan van
Zyl and Carolus Reinecke, signed the constitution of the Centre for Child Law in Pretoria. These two
universities were the founding members in terms of the newly established interuniversity centre's
constitution. Many other universities joined hands in various ways that evening and in the years that
followed.
The main aim of the Centre for Child Law was to establish a centre of expertise to promote the best interests
of children in law and policy. At that time, we envisaged focusing on training on children's rights and
building up a research prole. However, the rst seed of offering legal advice services on issues affecting
children was already sown by the work done in the Children's Legal Centre at Essex, in the United
Kingdom, which I visited in 1997 to equip myself for my task as director of the Centre for Child Law. The
development of policy and practice in child law and adding a child right's dimension to child law reform
were soon identied as mainstream objectives as well.
The launch of the Centre was followed by a debut conference on 30 October 1998 titled
'Children's Rights in a Transitional Society' where the late Dr Manto Tshabalala-Msimang
who was then the Deputy Minister of Justice, delivered the opening address. All the
papers were published by Protea Bookhouse (in 1999) and the foreword, written by Dr
Tshabalala-Msimang, addressed the question regarding the prominence of children's
rights in the process of transformation:
What attention is given to children's rights in the process of transformation? What
priorities must be given to the development and implementation of children's rights in
relation to other rights, taking into account the injustices of the past. The answer is a
simple one: the same as all the other rights enshrined in our Constitution. The
government is duty bound to respect, protect, promote and full the rights embodied
in the Bill of Rights. The inclusion in the Bill of Rights of a section on children ensures
that the government must give equal attention to all the rights contained therein.
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With all the positive energy resulting from the establishment of the Centre for Child Law, the Centre soon (at
the beginning of 1999) had the opportunity to commence with advocacy work. The government involved
us in the process to gain momentum to ratify the African Charter on the Rights and Welfare of the Child.
With South Africa having ratied the UN Convention on the Rights of the Child only a few years before,
having presented their rst country report to the United Nations in 1999 and the adoption of the South
African Constitution, research and the training in children's rights immediately commenced.
The Advanced Certicate in Child Law drew 19 highly skilled professionals together and Justice Yvonne
Mokgoro, a member of the Centre's board, delivered the keynote address titled 'In the Interest of the Child'
to the 'pioneer graduates of the Centre' at a function on 7 October 1999. She observed that the treatment of
children reects the level of development of that particular society. She also stated that 'our Constitution
does not permit us to use our children to ght our wars' alluding to the literal meaning of these words and
the plight of children used by their own parents in divorce proceedings. The rst research project was a
team research effort, funded by the National Research Foundation, or Centre for Science Development as
it then was, and a stream of peer-reviewed published articles on the best interests of the child in various
contexts saw the light between 2000 and 2001 as a result thereof.
During the same time the Advanced Certicate was accredited by the Council on Higher Education (at NQF
level 8) and recommended to the Department of Education for funding and was presented in Afrikaans and
English annually. Justice Kate O'Regan was the keynote speaker and presented the certicates in 2000
when the video project ('Happy Again') was also launched. For some time thereafter 'run, yell and tell' were
the words that echoed in different languages in many classrooms.
I had met Ann Skelton at a consultation on the child rights clause in the Constitution, which took place in
Johannesburg in 1995. I invited her to present a paper at the inaugural conference mentioned above. This
led to an ongoing warm and fruitful working relationship between us. In 2003 she joined the Centre for Child
Law as the Co-ordinator of the Strategic Litigation Project.
The litigation project was introduced at the 2003 certicate ceremony (on 14 October 2003). Professor
Julia Sloth-Nielsen was the keynote speaker there and addressed the audience on the topic, 'Idealism and
reality: recent trends in child law reform'. The rst case was in the CCMA (August 2003, the Law Clinic
stepped in to ll in on the lack of structure as we were still initiating our status as a Law Clinic) and the
Commissioner was convinced that service provided in 'Children's Homes' is an 'essential service' and
could therefore not be disrupted by striking employees. (This case was a precedent and 'Old Age Homes'
followed suite: GN 1462 in GG 27104 of 24 December 2014.) I said that evening that Ann Skelton and I had
chosen a path that we realise is not well-dened, but one that we believe will succeed because it will leave a
trail that will set new boundaries for children's rights in this country. In the early years of running the litigation
project, Ann also completed her doctorate under my supervision within the required time frame. She later
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became Director of the Centre when I moved into the position of Head of Department, Private Law.
Many years later the Foreword in the second edition of Child Law in South Africa (Juta, 2017, the rst edition
was published in 2009) revealed that there were some naysayers when the idea of establishing a centre of
this kind was brainstormed in the Faculty of Law. In fact, the pioneering publication Introduction to Child
Law (Juta, 2000) was an academic response to the assertion that was made in 1997, that 'there is no such
thing as child law'. Some of the other challenges that we experienced were,
having to convince the University of the value of the Centre, acquiring the level
of independence that we aspired to, funding at least in the form of seed money
and the use of the University's facilities without paying rent at the going rate.
Furthermore, the Centre for Child Law had no staff of its own, no salary was
paid by the University of Pretoria and academic and support staff sacriced
themselves and served the cause.
Fortunately, the awareness of the importance of children's rights grew and the
training of child law specialists reached another level with the specialised LLM
in Child Law programme which commenced in 2000 at the University of
Pretoria. Doctoral students followed and the research network evolved. Child
law has even found its way, albeit as an elective, into the LLB programme. Many conferences were hosted
by the Centre for Child Law of which some, like the 'Congress on the Criminal Liability of the Child', with the
South African Law Commission as it was then called (4-6 May 1999), directly fed into the law-making
process whereas others subtly steered the policy into a children's rights approach.
As I reect on the achievements of the Centre in the rst ten years of its existence, gratitude is the
overarching impression. The Centre succeeded in promoting the best interests of children in South Africa,
particularly insofar as these interests pertain to the legal position of each particular child. Child law has
been developed scientically as an academic eld and in-depth, ground-breaking research linking local
and international networks was published in books, journals, reports and comments on working papers
and projects of the South African Law Reform Commission and by the media. Many of these publications
have been cited by the courts and have prompted law reform. The Centre has also played a signicant role
in building on the expertise in child law by developing a cohort of specialised child law lawyers, both in
academia and in practice, to take the now well-dened path of strategic impact litigation further.
The focus of the Centre for Child Law has over the years shifted in line with the evolving development of
child law, our understanding of children's rights and the dynamics in our society. What remained the same
is that by promoting the best interests of children in our community the Centre strives to improve quality of
life to free the potential of all children.
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THE CENTRE FOR CHILD LAW
IN PICTURES

CCL Launch - Prof IP Maithu; Prof AM Skelton
and Prof T Boezaart

CCL Staff 2006 - Ms D Willemse; Mr U Mungar; Prof AM
Skelton and Ms Linda Ramadi

CCL Staff 2007 & 2008 – Ms D Willemse; Ms K Ozah; Prof
AM Skelton; Ms C du Toit and Ms Prinslean Mahery

CCL Staff 2009 & 2010 – Caption: Prof AM Skelton; Ms C
du Toit; Ms D Willemse; Ms K Ozah and Ms Ashleigh Dore
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CCL Staff 2011 – Ms K Ozah; Prof AM Skelton; Ms D
Willemse; Ms C du Toit and Ms Z Hansungule

CCL Staff 2012 – Ms E Okon; Ms Z Hansungule; Prof AM
Skelton; Baby T Ozah; Ms C du Toit; Ms K Ozah; Ms D
Kruger and Mr M Courtenay

CCL Staff 2013 – Mr M Courtenay; Prof AM Skelton; Ms K Ozah; Ms D
Kruger; Ms C du Toit; Ms Z Hansungule and Ms I Visser
CCL Staff 2014 – Ms Z Hansungule;
Prof AM Skelton; Ms P Phahlane; Ms
K Ozah and Ms C du Toit

CCL Staff 2015 – Ms Z Hansungule; Prof AM Skelton;
Ms P Phahlane; Mr M Courtenay; Ms L Stwayi; Ms K
Ozah; Ms C du Toit and S Manseld-Barry
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CCL Staff 2017 - S Manseld-Barry; Mr S Malematja;
Mr D Mtshali; Ms P Phahlane; Ms A Maistry;
Prof AM Skelton; Ms K Ozah; Ms L Stwayi and
Ms Z Hansungule

CCL Staff 2016 – Ms P Phahlane; Mr D Mtshali; Mr S
Malematja; S Manseld-Barry; Ms L Stwayi;
Prof AM Skelton and Ms K Ozah

CCL Staff 2018 – Ms A Klonarides; Ms A Maistry;
Ms K Ozah; Mr D Mtshali; Mr S Malematja;
Ms P Phahlane; Ms I Magaya; Prof AM Skelton;
Ms L Stwayi and Ms Z Hansungule
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THE CENTRE FOR CHILD
LAW'S WORK IN THE NEWS
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OVERVIEW OF THE WORK OF
THE CENTRE FOR CHILD LAW
Children's rights have signicantly advanced during the twenty four years of South Africa's constitutional
dispensation. In 1995, South Africa ratied the UN Convention on the Rights of the Child. Following the
inclusion of children's rights in the South African Constitution in 1996, the government embarked on a
process of substantive law reform which resulted in an entirely new legal framework being created through
the implementation of the Children's Act in 2005, the Criminal Law (Sexual Offences and Related Matters)
Amendment Act and the Child Justice Act in 2010. As with any new laws, there are challenges in
interpretation and in implementation. Some laws remain on the statute books that do not protect children
sufciently such as the Criminal Procedure Act, the Births and Deaths Registration Act, the Refugees Act
and the Immigration Act, to name a few.
Although the legal framework is generally progressive, the fact that South Africa is a developing country
means that the realization of the rights guaranteed to children presents a great challenge, and this is
particularly true of socio-economic rights. Thus there is a need to focus on closing the gap between the
promise of children's rights and the experience on the ground. In addition, when it comes to advancing
children's autonomy rights, South African society is still socially conservative and there is a need for shifts
in public thinking.
South Africa has a strong civil society, and the children's rights civil society movement has a rich history and
is a condent sector that expresses robust opinions. It is by and large a cohesive movement that works well
together. When faced with systemic problems, these organisations collaborate with the Centre to nd
solutions.
The Centre's overall purpose is to develop child law through law reform, case law, policy development and
inuencing public discourse. We optimize opportunities to inuence law and policy through remaining
vigilant about developments in the sector. We use (and even develop) the constitutional framework for
effective public interest litigation in our eld. Examples of this is our involvement in the legal developments
around children's legal standing, the rules regarding the legal representation of children, the protection of
children's privacy and identity and protection against costs orders. The law reports present clear evidence
of the Centre's impact in this regard. We do this work to advance the capacity of children and children's
rights organizations to use the law to promote their rights, now and in the future. The children's rights sector
will be empowered to advance constitutionalism through their own actions going forward. We aim to leave
a permanent footprint through the precedents we set and through the changes that our work makes to the
law, to the children's rights sector, and ultimately, to children's lives.
The Centre works mostly in relation to 6 thematic areas, to achieve the protection and realisation of
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children's rights through constitutionally compliant laws, policies and practices:
Education, social assistance, care and protection, children in the criminal justice system,
migrant children and birth registration.
In addition to working on these themes, the Centre retains capacity to work on 'vanguard' cases that do not
necessarily t the themes. The criteria for taking these on include access to justice, requests from judges,
urgency and threat to children's wellbeing, 'unblocking' of systems that serve children. The Centre
subscribes to a non-hierarchical approach to rights, and values civil rights in addition to economic, social
and cultural rights.

In order to reach our objectives on each of these themes, the Centre uses 4 key strategies:

● Strategic impact litigation, legal advice and assistance
The Centre of Child Law does not operate as a traditional legal aid clinic offering legal aid to a large number
of indigent clients. Instead the Centre carefully selects cases to set legal precedents that improve and
strengthen laws pertaining to children, in line with the Bill of Rights. Numerous litigation strategies are
employed, including litigating in the Centre's name in the public interest, representing individual children or
children's rights organisations as parties, entering as amicus curiae, bringing applications, civil actions
and appeals or reviews. We receive approximately 200 legal queries via phone and email every month.
Signicant free legal advice is dispensed in this way. Cases needing legal intervention that do not fall within
the Centre's scope of work are referred to the relevant service providers.

● Lobbying for law and policy reform through written and oral
submissions
The Centre keeps up to date with all legal developments in child law and related elds. Law Commission
reports and draft Bills are commented upon. We make written and oral submissions on Bills at Parliament –
including draft sections for inclusion. In cases where the Constitutional Court have suspended their orders
of invalidity to allow Parliament to correct the defect, the Centre has worked in partnership with other
children's organizations to ensure that the court 'wins' are carried through to legislation. The Centre has
recently had considerable success in this regard, in relation to the Sexual Offences Amendment Bill.

● Stakeholder engagement and networking
The Centre works with many children's rights organisations such as Childline, Child Welfare, Teddy Bear
Clinic, RAPCAN, Children's Institute, Children's Rights Project in the Dullah Omar Institute, Media
Monitoring Africa, Save the Children and NICRO. These organisations work with children on the ground
and bring systemic problems and serious child rights violations to the Centre's attention. The Centre
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provides such organisations with general advice and assistance, so the relationship is mutually benecial.
Centre personnel attend meetings and conferences, and sometimes host workshops to plan or evaluate
cases that the sector is involved with. Networking draws the Centre into the sectoral debates, and ensures
engagement with cutting edge issues. The Centre also participates in national, regional and international
activities and debates relating to children, such as complementary reports to treaty bodies.
The Centre has also worked in partnership in specic cases with other litigation organisations such as
Lawyers for Human Rights, the Legal Resources Centre, Centre for Applied Legal Studies, Section 27,
Equal Education and the Socio-Economic Rights Institute. The Centre also enjoys good working
relationships with Probono.org, Legal Aid SA and the Human Rights Commission.
Although the Centre's work sometimes brings it into tension with government departments, the Centre for
Child Law, as a University-based Centre, enjoys a positive relationship with a number of government
departments. The Centre's personnel members have thus been appointed by the Department of Justice
and Constitutional Development to undertake training, present at conferences, play a role in law reform
and sit as members of the rules board to draft children's court rules. The Centre has also undertaken
research and drafted amendments to the Children's Act for the Department of Social Development. The
Centre partners with the Department of Basic Education and the Department of Justice and Correctional
Services on the National Schools Moot.
The Centre also enjoys a high level of regard by the superior courts, and is frequently invited by judges to
enter matters as amicus curiae, or for its staff members to serve as curators ad litem.

● Research and evidenced-based advocacy
Based within the Law Faculty at the University of Pretoria, the Centre is fortunate to have access to the OR
Tambo Law Library as well as to all electronic law data bases as well as international journals. Several of the
Centre's staff member play a role in teaching the nal year LLB and the Masters in Child Law. Using both in
house and contracted researchers the Centre has been able to produce court papers of high quality, as
well as a series of publications.
This publication focuses on case law, but as the description above has aimed to show, that is not all that the
Centre does. Litigation is certainly important, but it is not an end in itself. This report aims to tell the story
behind the cases, describe the case itself and the Centre's role within it, and also attempts to consider
some of the impact of the cases.
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STRATEGIC LITIGATION
Litigation at the Centre began in 2004 and as
part of the 20 year celebration, the Centre
draws special attention to its litigation work by
collating and publishing some of its landmark
cases in a book format. The overarching
objective of this publication is to showcase
how the Centre, by engaging in strategic
impact litigation as an intervention in
promoting children's rights, inspired and
The Centre having one of its cases heard in the
Supreme Court of Appeal

contributed to changes in law, policy and the
lived experiences of children. The publication

gives a comprehensive and engaging account of, a proudly South African, child rights story depicting the
relationship between movement lawyering and social change.
This publication highlights the Centre's contribution made through litigation, supported by research and
advocacy, to the reform of the law through the court's reading in or striking out provision, through
declaratory orders and through court-directed amendments to legislation. In some cases the courts used
their strong remedial powers to grant interdictory relief, with supervisory orders.
The Centre is a specialist litigation organization. This distinguishes it from some other organisations that do
'general' human rights litigation. It remains the only litigation organization that works solely on children's
rights. This means the Centre's personnel are experts in their eld and the positions the Centre takes are
generally respected by the courts. It also means that the Centre is deeply invested in the outcomes of its
cases, and care is taken to lay down incremental gains which will be sustainable wins for children's rights in
the long run. The Centre has strong partnerships with our sector and our strategic cases are planned,
carried out and followed up in an inclusive, consultative process. This in turn strengthens the sector, as the
partners learn how to use the Constitution to win rights and ensure accountability. In the Atlantic
Philanthropies report '('Public interest litigation and social change in South Africa 2014) Budlender et al
said the following about what they call 'advantages of the repeat players':
'The rst is that if they perform successfully, they tend to have great credibility with the courts.
Perhaps the best example is the CCL, a highly-skilled organization which both litigates in its own
name and represents clients. Over the last ten years, the Centre has not only carefully
implemented a strategy to develop the jurisprudence on children's rights, but in doing so, it has
built an outstanding reputation in the courts as having both the expertise in and a practical
approach to children's rights. This is a substantial advantage for the Centre when it litigates cases'.

24

PARAMOUNTCY OF THE BEST
INTERESTS OF A CHILD
Section 28(2) of the South African Constitution provides that a child's best interests are the paramount
consideration in every matter that concerns the child. This is a provision that elevates the rights of children
and entitles them to have their interests be the central consideration in any matter that concerns or affects
them. It is thus tting that the rst two Constitutional Court cases that the Centre was involved were about
the application and interpretation of section 28(2) of the Constitution.

S v M (Centre for Child Law as Amicus curiae)

1

This was the Centre's rst case in the Constitutional
Court and probably the Centre's most cited and
internationally well known case. The judgment not only
provides for the interpretation of section 28(2) of the
Constitution, but also the recognition of the role of
international and regional treaties in the domestic
courts.
The question at the heart of the case was framed by the
Constitutional Court was what are the duties of a
sentencing court in light of section 28(2) of the
Constitution, when the court is sentencing a primary
caregiver of children?
Ms M was a 35-year-old single mother of three children aged 16, 12 and 8. She had been convicted of fraud
and sentenced to a ne and a term of 4 years imprisonment in the magistrate's court. On appeal her
sentence was converted to eight months direct imprisonment followed by correctional supervision ('house
arrest'). After a process of appeal in the different courts, the case was heard by the Constitutional Court.
Section 28(2) provides that 'a child's best interests are of paramount importance in every matter
concerning the child'. The Centre was admitted as amicus curiae and argued that the provision places an
obligation on the court to consider how the children will be affected if their primary care-giver was to be
sentenced to imprisonment. The CCL also argued that the African Charter on the Rights and Welfare of the
Child provides in article 30 that state parties have an obligation to ensure that a non-custodial sentence will
always be considered when sentencing mothers of infants and young children.

1

2008 (3) SA 232 (CC). Also reported as S v M (Centre for Child Law as Amicus Curiae) 2007 (2)
SACR 539 (CC) and M v S (Centre for Child Law as Amicus Curiae) 2007 (12) BCLR 1312 (CC).

25

The Constitutional Court held that section 28(2) required law enforcement to be child-sensitive, with
statutes being interpreted and courts functioning in a manner that advanced the interests of children and
showed respect for their rights. Section 28 was said to require that children be looked at as individuals with
their own dignity and personality and not to be treated as mere extensions of their parents. This
'presupposed that the sins and traumas of fathers and mothers should not be visited on the children'.
Section 28 requires that breakdown of family life or parental care that could put a child at risk must be
avoided as far as possible. If the breakdown of the family structure was inevitable, the State had a duty to
minimise the negative consequences to the children. The best interests of the child principle required that
'a close and individualised examination of the precise real life situation of the particular child involved' be
carried out.
The Court held further that 'focused and informed attention needs to be given to the interests of children at
appropriate moments in the sentencing process. The object is to ensure that the sentencing court is in a
position adequately to balance all the varied interests involved, including those of the children placed at
risk'. It stated that the punishment given must be one that is least damaging to the interests of the children
involved. It stated, amongst other things, that the courts should function at all times in a way that respects
children's rights. The Court's view of children as individual rights holders is aptly capture in the following
quote:
“Every child has his or her dignity. If a child is to be constitutionally imagined as an
individual with a distinctive personality, and not merely as a miniature adult waiting
to reach full size, he or she cannot be treated as a mere extension of his or her
parents, umbilically destined to sink or swim with them.”
The Court took into account the fact that the
mother was the sole primary caregiver of
minor children whose best interests were to be
paramount and also the crimes that she had
committed when it made its decision. The four
years imprisonment sentence remained but it
was conditionally suspended for 45 months.
She was placed under correctional
supervision for three years and was ordered to
compensate those she had defrauded.
The precedent set by this judgment requires
sentencing courts, when sentencing primary
caregivers, to separately consider the rights of
the affected children and give preference to
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non-custodial sentences as far as possible. Where imprisonment is the only appropriate sentence, the
court must take steps to ensure the safety of the children concerned during the absence of the primary care
giver.
S v M has had an impact on the sentencing of primary caregivers in South Africa. The effect is shown by the
change in process – the courts routinely appoint social workers or curators ad litem to investigate the
impact of a possible custodial sentence on children, and this has resulted in non-custodial sentences or
2

shorter sentences in a number of cases. Furthermore, the case is frequently cited because it was the rst
Constitutional Court case to examine the meaning and content of the constitutional imperative that 'a
child's best interests are of paramount importance'. The Court found that although paramountcy does not
act as a trump to all other rights, it is a powerful provision requiring detailed and focused attention to the
circumstances of the child.
3

S v M has attracted worldwide attention. In 2011 the UN Committee on the Rights of the Child held a special
theme day on 'children of imprisoned parents', at which S v M was featured. The issue of children in prison
with their mothers and the importance of policies to avoid imprisonment were subsequently included in
two United Nations resolutions, and in the United Nations Rules for the Treatment of Women Prisoners and
Non-custodial Measures for Women Offenders (the Bangkok Rules). On the African continent, the S v M
has inspired rst General Comment of the African Committee of Experts on the Rights and Welfare of the
Child. Several references is made to the judgment in the general comment, which also expressly draws its
'model' for how to deal with the sentencing of primary caregivers from S v M.

MS v S (Centre for Child Law as Amicus curiae)

4

The applicant in this Constitutional Court matter, a mother of two minor children, had been sentenced to
imprisonment for fraud. She tried to invoke the protection provided in S v M, the case in which it was
decided that before a sentencing court a sentences a primary caregiver to imprisonment, the court must
consider what effect such sentence would have on the children (discussed above). However, in MS v S, the
accused still lived with her husband and father of her children. It was argued on behalf of the accused that
the father worked long hours and would not be able to care for the children.
The CCL entered the matter as amicus curiae to protect the precedent set by S v M. The CCL argued that
the term 'primary caregiver' should not be restricted to sole primary caregivers and each case should be
looked at individually. It was argued that the ratio of S v M applies to this matter as this would be in the best
interest of the minor children involved. The CCL further argued that the Court had insufcient evidence
2
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regarding the quality of care that the children would receive if their mother was imprisoned, and it asked the
Court to appoint a curator ad litem to investigate what would be in the best interests of the children. The
Court approved the appointment of a curator, who recommended in her report that the mother's
imprisonment would negatively affect her children's best interests as she was their primary caregiver.
The Court conrmed that S v M had 'revolutionised' sentencing when the convicted person is a primary
caregiver of minor children. It requires the sentencing court to look at the best interests of the children
involved as an independent factor in the sentencing process. However, the Court was of the view that S v M
could not be applied to MS v S. It found that the cases were markedly different. In S v M the mother was a
single mother and the sole primary caregiver of her minor children, with no other person who could care for
the children. The applicant in the case before it did not have the exclusive burden of caring for the children
as in S v M. The father of the children was a present parental gure who was capable of taking care of the
children if his wife was incarcerated. The fact that he worked long hours was not indicative of an inability to
care for the children. The Court held that he could make use of child care resources when he was at work.
The Court therefore dismissed the appeal against the sentence of imprisonment.
This decision by the Constitutional Court was disappointing as it narrowed the application of S v M to single
primary caregivers. Nevertheless, S v M is still an invaluable precedent that protects the best interests of
children in cases where primary caregivers are facing possible imprisonment, and the decision in MS v S
does not appear to have impeded its effect to any great extent.

Van der Burg and Another v National Director of Public
5
Prosecutions and Another
In this matter the Constitutional Court again expanded the best interests of the child principle to a new eld
of law. Distinct from the 2008 case, S v M, in which the best interests of the child principle was applied to the
sentencing of primary caregivers, the Van der Burg matter involved the forfeiture of a home that was used
as an instrument of crime. In this matter the applicants had been running an illegal shebeen (tavern) in their
house, which they also occupied with their four children. This was done despite numerous complaints by
neighbours, numerous police actions and other legal actions under the Liquor Act taken against them.
The Western Cape High Court had found that the house was an instrument in the crime and that forfeiture of
the house would not disproportionally affect the applicants or their children. The Constitutional Court was
asked to nd that the sale of liquor was not subject to the Prevention of Organised Crime Act's (POCA)
forfeiture provisions as the Act only deals with organised crime. The applicants also argued that forfeiture
should only have been sought as a last resort as it would leave them and their children homeless. The CCL
entered the matter as amicus curiae raising its concern that if the forfeiture order was granted the children
would face the prospects of losing their family home. This would place at risk a number of the children's
5
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constitutional rights, such as the right to family care and shelter, human dignity and freedom and security of
the person.
As in S v M, the CCL argued that section 28(2) of the Constitution guarantees that the best interests of a
child are of paramount importance in every matter that concerns the child. The CCL argued that this had
not been fully canvassed in the High Court and that the children might need separate representation in the
form of a curator ad litem. The Constitutional Court was asked not to order the forfeiture unless it was
satised that the children's interests had been adequately considered. The Constitutional Court handed
down judgment on 12 June 2012 in which it held that POCA did indeed apply to the offence of selling liquor
without a license and that forfeiture was not disproportionate in the circumstances. In relation to section
28(2) of the Constitution the Constitutional Court conrmed that the case of S v M set an important
precedent in relation to the interpretation of section 28(2).
The Constitutional Court reinforced the principles laid down in S v M, namely that law enforcement must
always be child-sensitive and courts must at all times show due regard for children's rights; and that a child
cannot be treated as a mere extension of his or her parent. It also conrmed that children's needs differ from
those of their parents and must therefore be considered separately. The court extended the basic
principles laid out in S v M to the forfeiture context by nding that the best interests of children involved in
such matters must be considered and stated that:
“[T]he interests of the children are also a separate and important consideration and
cannot merely be dealt with as one of several factors weighed on the proportionality
scale. As is shown below, the interests of the children may require steps to be taken
independently of the conclusion reached on forfeiture at the end of the proportionality
enquiry. In my view the children's interests require specic and separate
consideration, in addition to the attention they might get in the proportionality
analysis.”
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CHILDREN AND THE JUSTICE SYSTEM
Section 28(1)(g) of the South African Constitution
provides that a child may only detained as a measure
of last resort and for the shortest appropriate period of
time. The early years of South Africa's democracy
were marked by high crime rates and the new
government passed 'tough' laws to try to preserve the
public's sense of safety. Child offenders, although not
responsible for high rates of offending, got caught in
the web of these efforts. The cases below capture the
cases that have sought to ensure that child offenders
get the benet of section 28(1)(g) of the Constitution and that the provisions of the Child Justice Act are
applied in line with the purpose and spirit thereof which understands that children are different from adults,
that child offenders are not fully culpable and which emphasises the need to provide an individualised
response which aims to reclaim and rehabilitate child offenders.
The legal issues emanating from the cases discussed under this heading are the following:
·

Whether minimum sentences, as provided for in the Criminal Law Amendment Act 105 of
1997, and later in the Child Justice Act, apply to children aged 16 and 17 years

·

Whether sentences of life imprisonment are appropriate in respect of children accused of
serious crimes

·

Whether a child's right not to be detained except as a measure of last resort includes the
arrest of the child

·

The factors to be taken into account when sentencing a child to a residential facility

·

Whether the sentence of a child who was legally represented resulting in imprisonment by a
regional court and where no appeal is lodged, is subject to automatic review by the High
Court

·

Whether a sentence of compulsory residence in a Child and Youth Care Centre can be
applied after the offender has turned 18 years

Centre for Child Law v Minister for Justice and Constitutional
6
Development and Others.
The Constitutional Court, in 2009, declared minimum sentences invalid for 16 and 17 year-olds. The
judgment was the culmination of efforts that started a few years previously, when the Criminal Law
Amendment Act 105 of 1997 was introduced into Parliament. The initial version of that Act did not exclude
6
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children. Lobbying from civil society advocates, including the CCL, saw the exclusion of children below the
age of 16 from its operation. However, 16 and 17 year-olds were included in the ambit of the Act, though the
procedure for them was different from the procedure for adults.
The case involved the application of section 51 of the Criminal Law Amendment Act 105 of 1997 which
created a minimum sentencing regime for specied classes of serious offences. The North Gauteng High
Court, in 2008 (prior to the commencement of the Child Justice Act 75 of 2008; hereafter referred to as the
CJA), struck down various provisions of section 51 of the Criminal Law Amendment Act. The application
was brought by the CCL. The impugned sections made minimum sentences applicable to offenders aged
16 and 17 at the time they committed the offence. The High Court found these sections inconsistent with
provisions of the Bill of Rights, insofar as they pertained to children.
The matter was subsequently heard by the Constitutional Court in order to conrm or dismiss the High
Court's nding of inconsistency. The majority of the Constitutional Court found that the minimum
sentencing regime limits the discretion of sentencing ofcers by orienting them away from non-custodial
options, by interfering with the individualisation of sentences, and by giving rise to longer prison
sentences. This breaches young offenders' rights in terms of section 28(1)(g), and the Court found that no
adequate justication had been provided for the limitation.
Infusing the best interests principle, the Constitutional Court reminded us that child offenders are children
rst in this quote:
“This is not to say that children do not commit heinous crimes. They do. The courts,
which deal with child offenders every day, recognise this no less than Parliament. The
afdavit on behalf of the Minister rightly points to legislators' concern about violent
crimes committed by under-18s. The Constitution does not prohibit Parliament from
dealing effectively with these offenders. The children's rights provision itself
envisages that child offenders may have to be detained. The constitutional injunction
that “[a] child's best interests are of paramount importance in every matter concerning
the child” does not preclude sending child offenders to jail. It means that the child's
interests are “more important than anything else”, but not that everything else is
unimportant: the entire spectrum of considerations relating to the child offender, the
offence and the interests of society may require incarceration as the last resort of
punishment.”
The court found that section 28(1)(g) requires an individuated judicial response to sentencing, one that
focuses on the particular child who is being sentenced, rather than an approach encumbered by the rigid
starting point that minimum sentencing entails. According to the court injunction that the child may be
detained only for the shortest “appropriate” period of time relates to the child and to the offence he or she
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has committed. It requires an individually appropriate sentence. It does not import a supervening
legislatively imposed determination of what would be “appropriate” under a minimum sentencing system.
While not disagreeing with the reasoning of the High Court, the Constitutional Court set aside the
declarations of invalidity as pronounced by the High Court and substituted those with the following order:

7

· It is declared that sections 51(1) and (2) of the Criminal Law Amendment Act 105 of 1997, as
amended by the Criminal Law (Sentencing) Amendment Act 38 of 2007, are inconsistent with
the Constitution and invalid, to the extent that they apply to persons who were under 18 years
of age at the time of the commission of the offence.

· It is declared that:
Section 51(6) of the Criminal Law Amendment Act 105 of 1997, as amended by the Criminal
Law (Sentencing) Amendment Act 38 of 2007, is inconsistent with the Constitution and
invalid; and
To remedy the defect, section 51(6) of the Criminal Law Amendment Act 105 of 1997, as
amended by the Criminal Law (Sentencing) Amendment Act 38 of 2007, is to read as though it
provides as follows:
“This section does not apply in respect of an accused person who was under the age of 18
years at the time of the commission of an offence contemplated in subsection (1) or (2).”
8

Despite this judgment, the CJA as proclaimed contained the following provision in section 77(2):
Notwithstanding any provision in this or any other law, a child who was 16 years or older at the
time of the commission of an offence referred to in Schedule 2 to the Criminal Law
Amendment Act, 1997 (Act No. 105 of 1997) must, if convicted, be dealt with in accordance
with the provisions of section 51 of that Act.
Section 4 of the Judicial Matters Amendment Act 14 of 2014 subsequently repealed the above section in
order to bring the CJA in line with the judgment of the Constitutional Court. Essentially this means that the
minimum sentences legislation is not applicable to children, ie those below the age of 18 years, and that an
individuated approach is required in respect of all children when it comes to sentencing. What is also
signicant about this is that ended life imprisonment for children, as the Criminal Law Amendment Act,
which included life imprisonment for certain offences, was henceforth not applicable to child offenders.
The Centre ran a project for a number of years before and after this case in which we tried to identify all
persons serving life sentences who had been children at the time of the offence, and ensure that their cases
7
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went on appeal. Centre staff visited several prisoners in prisons around the country, and successfully
argued an appeal for two brothers who then served shorter sentences and were subsequently released.
Certain other cases were referred to Legal Aid to take forward the appeals.

Mpofu v Minister for Justice and Constitutional Development and
9
Others
The CCL entered this case as amicus curiae to emphasise the importance of determining the age of an
accused at the time of the commission of the offence and the relevant principles that apply to the
sentencing of child offenders.
The applicant in this matter approached the Constitutional Court, 10 years after having been convicted of
murder by the High Court, on the basis that his sentence of life imprisonment was inappropriate due to him
being a person under the age of 18 years at the time of the commission of the offence and that his
youthfulness had not been considered. The applicant argued that his sentence of life imprisonment should
be set aside and replaced by a sentence utilising the provisions of the CJA, even though the CJA only came
into operation after he had been convicted and sentenced.
In considering leave to appeal the majority of the Court stated as follows:
“From the outset, I must emphasise that children's rights are of the utmost importance
in our society. Courts are required to distinguish between children and adult offenders
when sentencing and children must enjoy preferential sentencing treatment”.
However, the majority found that the applicant had failed to cross a preliminary hurdle – in that he had been
unable to prove that he had been 18 years of age at the time of the offence, that he had not initially raised
this ground in earlier attempts to appeal, and that 10 years had passed since he was convicted. Leave to
appeal was refused.
Although Mpofu was unsuccessful in his appeal, the involvement of the Centre gave the majority of the
court the opportunity to again underscore the importance of the difference between child and adult
offences. Indirectly, the court also endorsed the view that it is the age at the time of the offence, and not the
sentencing that is relevant. Van der Westhuizen J wrote a lengthy dissent (the two female justices on the
court at that time, Khampepe J and Nkabinde J concurred). The minority were of the view that the evidence
as to age was inconclusive, and that, in line with the arguments of the CCL, Mpofu should be given the
benet of the doubt. They would have set aside his sentence of life imprisonment and replaced it with 20
years imprisonment.

9
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MR v Minister of Safety and Security and Another

10

The Centre's intervention as amicus curiae in a
Constitutional Court case contributed to the Court
deciding in favour of a child who had been arrested and
detained arbitrarily.
When MJR was 15 years old she was arrested without a
warrant for interfering with police ofcers during the
execution of their duties. The police ofcers were arresting
MJR's mother for breach of a protection order when MJR
physically intervened. She was detained in a police cell for
19 hours. Thereafter the charges against her were
dropped and she was released. MJR instituted a civil claim
for damages on the basis of unlawful arrest and detention.
The claim failed in the High Court. MJR sought assistance
from the Constitutional Court.
The Centre, as amicus curiae , argued that the
constitutional right “not to be detained except as measure
of last resort” included arrest as well as pre-trial detention. The Centre submitted that MJR's pre-trial
detention was clearly unlawful and that her arrest also amounted to detention and that therefore arrest
should also be used as a means of last resort. The Constitutional Court found that the arrest was unlawful. It
did not entirely agree with the Centre's argument on arrest, but reached a similar outcome by applying a
“best interests” approach to arrest as set out in section 28(2) of the Constitution. It held that the police
ofcers did not exercise their discretion to arrest in a manner that took MJR's best interests into account.
The Court also found that the detention was unlawful. MJR's father had indicated that he was available to
take her into his care after the arrest, as a result the decision to detain her was not a measure of last resort
and was thus inconsistent with section 28(1)(g) of the Constitution. The court stated that:
“It is a known fact that our detention centres, be it police holding cells or
correctional centres, are not ideal places. They are not homes. They are bereft of
most facilities which one requires for raising children. It is worse for children. The
atmosphere is not conducive to their normal growth, healthy psycho-emotional
development and nurturing as children . . . These are the deleterious effects of
incarceration against which the Constitution seeks to protect children. This is the
reason why, even when a child has to be detained, section 28(1)(g) stipulates that it
should be for 'the shortest appropriate time'.”
10
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The Court ordered that the matter be sent back to the High Court for determination of the amount payable
to MJR. The outcome for MJR was satisfactory, and it is was also signicant that the court found that police
must always apply the best interests standard when deciding whether to effect an arrest. However, the CCL
was disappointed with the jurisprudential impact of this case. It was the rst case in which section 28(1)(g)
was examined by the Court in the context of either arrest or pre-trial detention – the previous cases had
dealt with sentencing. The Court had no difculty nding that pre-trial detention in a police cell was
embraced by section 28(1)(g), but declined to extend its ambit to arrest, instead applying the best interests
of the child standard. This risks stretching best interests too thinly – a concern that the court itself had
warned against in S v M.

11
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Overview of the Centre's child justice cases
The Centre started its work on child justice while the law was slowly moving through
Parliament, so some of its earlier cases predate the Act. Two cases in the Supreme Court of
Appeal dealt with very young offenders. The rst of these, Director of Public Prosecutions v
12

P, concerned a girl who was 12 years old at the time that she organised for two men to
murder her grandmother. The Centre's Ann Skelton was junior counsel in the High Court
matter in which the defence argued that she lacked criminal capacity and that she was
inuenced to commit the crime by another person. The court did not accept these defences,
and she we found guilty of murder, but sentenced to a non-custodial sentence (passing of
sentence was postponed on several conditions, including correctional supervision that
allowed her to attend school but to be conned at home otherwise). The Director of Public
Prosecutions appealed the sentence to the Supreme Court of Appeal where that Court
13

added a wholly suspended prison term. A second case in the Supreme Court of Appeal
focused on the question of whether a child who was below the age of 14, and therefore
presumed to lack criminal capacity, could be convicted on a plea without the court paying
any attention to whether he had criminal capacity. Ultimately the Appeal Court found that the
court had committed a misdirection, and the boy's conviction and sentence were set aside.

14

The Centre has been vigilant in monitoring the implementation of the Child Justice Act since
its commencement on 1 April 2010, and has been involved in several cases relating to child
offenders. One of the rst of these cases was CKM and Others v S, in which the court
described the Act as having introduced a comprehensive break with the traditional criminal
justice system. The court said that corruption and deterrence are replaced with the need to
understand why children get involved in crime, and the aim is to correct errant actions as far
as possible by diversion, community based programmes, restorative justice processes and
reintegration of the child into the community.

15

CKM also dealt with sentencing – in particular sentencing to reform school – or 'compulsory
residence in a child and youth care centre as it is called in the Child Justice Act.
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murder.
14
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The court said that referral to such a centre amounts to
“an involuntary, compulsory admission to a facility where the convicted child is
obliged to participate in various programs, represents a serious invasion of the child's
rights to freedom of movement and decision making. Such a sentence should
therefore not be imposed lightly or without compelling reasons”.
The conditions and treatment in such centres have been an ongoing source of concern for
16

the Centre. In AM & Another v The State,, the Centre brought an application for a group of 10
boys who had been transferred from a dysfunctional child and youth care centre to a prison.
In a case linked the same child and youth centre, two boys had run away from the Centre
while the staff were on strike and no food was being served. They were apprehended and
charged with escaping. The Centre challenged this and court found that child and youth care
centres fall under the Children's Act, and that children who abscond are to be dealt with
through the inquisitorial process prescribed by that Act, which considers the problems
experienced in such centres, and provides children with an opportunity to report such
experiences, and requires reparative action to follow. The Centre has also succeeded in
arguing that all cases of child offenders who are sentenced to any form of detention should
go on automatic review.

16
17
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SEXUAL OFFENCES AND
CHILDREN'S RIGHTS
Summary of legal issues pertaining to sexual offences
Sexual Offences laws have become increasingly harsh possibly to try to deter offenders, and to convince
the electorate that such crimes are being “dealt with”. Such laws affect children as both victims and as
offenders, thus the CCL has had to tread this area careful to ensure that both groups of children are
protected. The issues that have come before the courts that the CCL has been involved with include:
·

The constitutionality of a provision that provides that child sex offenders be automatically be placed
on the National Sex Offenders Register;

·

whether the criminalisation of consensual sexual activity between children aged between 12 and 16
years is constitutional

·

Whether certain provisions in the CPA (in relation to child victims and witnesses of crime) dealing
with holding proceedings in camera, giving evidence through electronic media, giving evidence
without taking an oath or afrmation, and the appointment of intermediaries to assist children in
criminal proceedings sufciently protect the constitutional rights of child victims and witnesses.
18

J v National Director of Public Prosecution and Others

This case concerns the constitutionality of requiring automatic placement of child offenders on the
National Sex Offenders Register (the Register) in terms of section 50(2) of the Criminal Law (Sexual
19

Offences and Related Matters) Amendment Act. In this case a child was found guilty of committing sexual
offences against other children and as a result of this nding it was required that his details be placed on the
Register. The matter went on review to the High Court where the court found the law to be unconstitutional,
20

and the matter then proceeded to the Constitutional Court.

The Register is considered to be a laudable mechanism to protect vulnerable persons from offenders with
a history of sexual offences. However, a number of non-governmental organisations were concerned
about the far reaching implications the Register might have on the best interests and rights of children
whose details are placed on the Register. The relevant section of the new law treated children in exactly the
same way as adults: Once convicted, the court must direct that the offender's details are to be included in
the register. Depending on the sentence, the person's name might remain on the register for life. The boy
18
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whose case launched the constitutional case, J, was one who would remain on the register for life.
Inclusion on the Register creates barriers for children to educational and employment opportunities and
goes against the principles of individualisation and rehabilitation.
In this matter the Centre represented Childline South Africa, The Teddy Bear Clinic for Abused Children and
National Institute for Crime Prevention and the Reintegration of Offenders (NICRO) as friends of the court
(amici) – a spectrum of organisations that dealt with both victims and offenders. The amici argued that the
impugned provisions violate a child's right to have his or her best interests considered of paramount
importance. The child justice system aims to rehabilitate and reintegrate child offenders so as to break the
cycle of crime. The provision is exclusionary and this approach impedes that aim. Further, the best
interests of the child require individualised responses and automatic inclusion on the Register frustrates
the development of such responses. It was asserted that the provision was unconstitutional in that it has no
rational connection to the purpose of protecting vulnerable people since child sex offenders rarely grow up
to be adult sex offenders, and research ndings were presented that support this assertion. Further, less
restrictive measures can be adopted to address sexual offences by a child such as affording courts a
discretion concerning placement on the Register, which decision can be taken after professional
assessments of the offender and after presentation arguments present on behalf of the offender regarding
suitability of placement on the Register.
The Constitutional Court conrmed that automatically placing child sex offenders on the Register is
unconstitutional and stated as follows:
“The contemporary foundations of children's rights and the best-interests principle
encapsulate the idea that the child is a developing being, capable of change and in
need of appropriate nurturing to enable her to determine herself to the fullest extent
and to develop her moral compass. This court has emphasised the developmental
impetus of the best-interests principle in securing children's right to 'learn as they
grow how they should conduct themselves and make choices in the wide and moral
world of adulthood'. In the context of criminal justice, the Child Justice Act afrms the
moral malleability or reformability of the child offender.”

In its judgment regarding the constitutionality or otherwise of section 50(2), the Constitutional Court,
having had regard to the provisions of the CJA, drew attention to several key principles which should nd
application upon considering the best interests of child offenders. These principles can be summarised as
follows:
·

The law should generally distinguish between adults and children.

·

The law ought to make allowance for an individuated approach to child offenders, with the best-
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interests principle needing to be exible because individual circumstances will determine which
factors secure the best interests of a particular child. Individualised justice is foreseen in the CJA.
·

The child or his/her legal representative must be afforded an appropriate and adequate opportunity
to make representations and to be heard at every stage of the justice process, giving due weight to
the age and maturity of the child – which is specically provided for in section 3(c) of the CJA.

The Constitutional Court concluded that the limitation of the rights of child offenders under section 50(2)(a)
of the Criminal Law (Sexual Offences and Related Matters) Amendment Act could not be justied in an
open and democratic society and declared the provision to be invalid. The Court instructed Parliament to
remedy the defect within 18 months. Further, the Department of Justice and Correctional Services was
ordered to provide the Court with the details of all children currently on the register within a certain time
period. The details have been provided and the Centre will continue to monitor the implementation of the
order.

Teddy Bear Clinic for Abused Children and Others v Minister of
21
Justice and Constitutional Development and Others
South African law has always contained an age of sexual consent. A person above that age sexually
engaging with a child below that age, would be committing an offence, despite factual consent. The new
22

Sexual Offences law set this age at 16 years for both girls and boys, with 12 as the lower minimum, in
respect of which no defences apply. The law also, for the rst time in South African law, criminalised
consensual sexual activity between adolescents who both fell
between the ages of 12 and 16 years. The range of offences
including everything from kissing to sexual intercourse, causing the
media to dub this “the kissing clause”. Managing media and public
discourse in this case proved to be a challenge. The case was
initially launched in the High Court, and when the judgment from
that court, declaring the law to be unconstitutional early in January,
the Centre was caught off guard. The Pretoria News ran with a
headline and bill boards in the streets, proclaiming 'Let kids bonk,
judge rules'. Ann Skelton has recently written about this: ”We were
outraged, it was such a wrong description of the case. So we
complained and the Pretoria News apologised. But then we saw the
funny side of it and had ofce mugs made with the billboard
headline emblazoned on the side!” The Centre and its partners
quickly devised a media strategy which remained a strong factor in
the success of the case and the subsequent passage through
21
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Parliament of amendments to the law to bring it in line with the judgment.
The Centre acted as legal representatives for the Teddy Bear Clinic for Abused Children (Teddy Bear Clinic)
and the Resources Aimed at the Prevention of Child Abuse and Neglect (RAPCAN) to challenge the
provisions that criminalised consensual sexual activity amongst adolescents. This case was primarily
concerned sections 15 and 16 of the Sexual Offences Act which criminalised consensual sexual acts with
children who are between 12- and 16-years old (adolescents).
The Constitutional Court ruled that sections 15 and 16 of the Sexual Offences Act, which criminalised
consensual sexual acts between adolescents aged between 12 and 16 were unconstitutional and declared
them invalid.
The Constitutional Court agreed with the applicants that the provisions which criminalise consenting
sexual activity increase adolescents' risks by limiting their access to communication, education and health
care that can help them to make emotionally, socially and physically healthy sexual decisions. The Court
also found that the criminalisation of these
behaviours “punishes” “developmentally
normal” forms of sexual expression, was
degrading, and “inicts a state of disgrace
on adolescents”. Hence, the Court found
that criminalisation was not an appropriate
response.
The judgment is profound as it recognised
the rights of children to dignity and privacy
as well as their best interests. The judgment
balances protection and autonomy, a
quintessential tension in children's rights,
and weighs in on the side of recognising the autonomy of the developing adolescent. Khampepe J's
judgment contains many quotable passages, a selection of which are set out below:
On DIGNITY:
“It cannot be doubted that the criminalisation of consensual sexual conduct is a form of
stigmatisation which is degrading and invasive. In the circumstances of this case, the human
dignity of the adolescents targeted by the impugned provisions is clearly infringed. If one's
consensual sexual choices are not respected by society, but are criminalised, one's innate
sense of self-worth will inevitably be diminished. Even when such criminal provisions are
rarely enforced, their symbolic impact has a severe effect on the social lives and dignity of
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those targeted. It must be borne in mind that sections 15 and 16 criminalise a wide range of
consensual sexual conduct between children: the categories of prohibited activity are so
broad that they include much of what constitutes activity undertaken in the course of
adolescents' normal development. There can also be no doubt that the existence of a
statutory provision that punishes forms of sexual expression that are developmentally
normal degrades and inicts a state of disgrace on adolescents. To my mind, therefore, the
stigma attached to adolescents by the impugned provisions is manifest. The limitation of
section 10 of the Constitution is obvious and undeniable”
On PRIVACY:
“….Of course, as we have emphasised time and again, the rights in the Bill of Rights are not
discrete silos, each protecting a set of interests that is neatly categorised and absolutely
divided along sharp, bright lines. Rather, there are levels of interconnectedness that must be
acknowledged in any constitutional analysis.43 This is certainly the case in relation to human
dignity and privacy. Privacy fosters human dignity insofar as it is premised on, and protects,
an individual's entitlement to “a sphere of private intimacy and autonomy”. 44 I am therefore of
the view that, to the extent that they encroach on the right to privacy, sections 15 and 16
constitute a related limitation of adolescents' dignity rights.”
On BEST INTERESTS:
“…….For these stated reasons I nd that sections 15 and 16 of the Sexual Offences Act are
contrary to the best-interests principle and have the effect of harming the adolescents they
are intended to protect. Indeed, it strikes me as fundamentally irrational to state that
adolescents do not have the capacity to make choices about their sexual activity, yet in the
same breath to contend that they have the capacity to be held criminally liable for such
choices.”
The Court ordered that Parliament correct the law within 18 months. During that time, a moratorium was
placed on reporting, investigating, arresting, prosecuting and initiating any criminal and additional
proceedings against children aged between 12 and 16 years for engaging in consensual sexual activity.
During the debates on the Bill in Parliament, CCL collaborated with Teddy Bear Clinic, Rapcan and other
organisations to inuence the outcome. This well co-ordinated work reaped enormous benets, with the
nal legislation going beyond what was actually achieved in the court case itself. The Criminal Law (Sexual
Offences and Related Matters Amendment Act Amendment Bill was tabled by the Minister of Justice and
Correctional Services in November 2014. Parliament passed the Bill in June and the Criminal Law (Sexual
Offences and Related Matters) Amendment Act 5 of 2015 came into effect on 3 July 2015.
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The rst signicant amendment is that the denition of “child” has been brought in line with the Constitution
and the Children's Act, and is now dened as a person below the age of 18. The previous denition created
two different categories of children. For purposes of sections 15 and 16 in the Sexual Offences Act, a child
was a person older than 12 but younger than 16. In respect of the rest of the Act, a child included all persons
below the age of 18. This created considerable confusion in the application of sections 15 and 16, which
refer to consensual sexual acts between adolescents. This amendment is an improvement as it removes
the confusion that the previous categories created.
The text of sections 15 and 16 now specically refers to “a child who is 12 years or older but under the age of
16 years”, rather than relying on the denition of “child”.
Following the amendments, no child who is older than 12 and younger than 16 may be charged with
committing an act of consensual sexual penetration or violation with another child in the same age group.
In addition, consensual sex between a 16- or 17-year-old and a child below the age of 16 is not considered
a crime provided that the children are less than two years apart in age. Even if the age gap is more than two
years, only the Director of Public Prosecutions can authorise prosecution of a 16- or 17-year-old child. It
should be noted that the age of consent to sexual acts remains 16 in respect of sexual acts between
children and adults aged 18 or older. Any sexual conduct between an adult and a child below the age of 16
is a criminal offence and must be reported to the police. Non-consensual sex is always a crime and that,
too, must be reported.

Director of Public Prosecutions, Transvaal v Minister for Justice
23
and Constitutional Development and Others
This case questioned the constitutionality of provisions in the Criminal Procedure Act that deal with the
treatment of child victims and witness during trial proceedings. The provisions in question were: section
153(3) which deals with holding proceedings in camera (without public attendance); section 158(5) that
deals with giving evidence through electronic media such as close-circuit television; section 164(1) that
provides for the giving of evidence without taking the oath or afrmation; and section 170A(1) and (7)
dealing with the appointment of intermediaries to assist children that testify.
Two cases involving sexual offences against children were heard in the High Court for conrmation of the
sentences. The High Court mero motu called for submissions on the constitutionality of the mentioned
sections as the judge was concerned that, having looked at the record of the two matters, the provisions of
the CPA may not be sufciently protective of the rights of child victims. After hearing submissions from
various children's rights organisations and government departments, the High Court found that all the
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sections concerned were inconsistent with the Constitution, specically the best interests of the child
principle as set out in section 28(2) of the Constitution.

It issued orders that obliged courts and

government to take steps to address the shortcomings the Court believed existed. The Centre for Child
Law, together with Childline, intervened as amici curiae in this matter to make submissions on how the
provisions did not afford the maximum protection for the concerned children.
The case proceeded to the Constitutional Court for conrmation and the Centre, together with Childline,
again entered as amici curiae. The Centre supported the High Court's ndings of unconstitutionality and
argued for the appointment of intermediaries for all children below the age of 18 years who would be
testifying. The Centre also argued that cases in which children were testifying should be closed to the
public and that the children should not have to take oath or give an explanation of what truth meant but just
tell their story. Finally, the Centre highlighted infrastructural problems and called for a supervisory order to
resolve the systemic problems.
The Constitutional Court did not agree with the High Court's nding of constitutional invalidity and did not
conrm the orders given by the High Court. Instead the Constitutional Court chose to interpret the
provisions concerned in a manner that could be construed to be consistent with the Constitution,
specically section 28(2). It held that legislation should as far as possible be read in a manner that
conforms to the Constitution and gives effect to the constitutional values of human dignity, equality and
freedom. In terms of the appointment of intermediaries, the Court held that, in every case where a child is
required to testify, a judicial ofcer must enquire as to whether it would be in the best interests of the child
concerned to have the assistance of an intermediary. The judicial ofcer would have to examine the
individual needs, wishes and feelings of the child. The Constitutional Court acknowledged that there were
serious concerns when one looked at the lack of intermediaries which lead to the postponement of cases.
A further concern was the shortage of facilities to be used by intermediaries and the inadequate training of
intermediaries to effectively help children testify. It therefore ordered the Director-General for the
Department of Justice and Constitutional Development to provide the Court with the following information:
·

A list of regional courts with an indication of the number of intermediaries available and a how many
more are needed.

·

Steps to be taken to supplement the number of intermediaries were insufcient

·

A list of regional courts that have facilities like separate rooms in which children may testify, closed
circuit television and one-way mirrors; and

·

Steps to be taken in providing regional courts that do not have the above facilities, with such
facilities

Even though the Constitutional Court did not conrm the High Court's orders of invalidity, its judgment
does set legal precedent that changes interpretation of the law in a manner that is more considerate of the
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best interests of child victims and witnesses. The judgment also set the stage for an improvement in
infrastructure and systemic problems.
As the effectiveness of the judgment rests on magistrates knowing the judgment, the Centre issued a
summary of the judgment, which was shared with magistrates, prosecutors, intermediaries, as well as
other NGOs working on these issues. Five years after the judgment, the Centre published the ndings of a
research study that it undertook to check progress by the government on the infrastructural improvements
24

required by the court.

Publication that the Centre produced on court services to child victims and witnesses
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Centre for Child Law Making room: Facilitating the testimony of child victims and witnesses (2015) available at
http://www.pulp.up.ac.za/other-publications/making-room-facilitating-the-testimony-of-child-witnesses-and-victims.
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CHILDREN'S RIGHTS AND THE MEDIA
Summary of legal issues pertaining to
media and protecting the identities of
children in legal proceedings
The legal issues emanating from the cases discussed under
this heading are the following:
·

Whether media presence in a controversial court case
involving a child accused of murder should be allowed
by the presiding ofcer in the exercise of his or her
discretion as provided for in the CJA

·

Whether section 12 of the Divorce Act, seeking to protect the identities of parties to divorce
proceedings, is constitutional in view of possible conict with the right to freedom of expression as
guaranteed in the Constitution

Johncom Media Investments Limited v M and Others

25

In 2001 the Sunday Times, a newspaper owned by Johncom Media Investments, intended to publish an
article on the rst case in South Africa that concerned paternity fraud. The plaintiff in the matter had
instituted a claim for all the maintenance that he had paid in terms of a divorce order. He later found out that
the child he had been paying maintenance for, was not his biological son and claimed that the mother had
been aware of that fact but proceeded to claim maintenance from him. The article would be based on
untested facts as set out in the pleadings as the case had not been to trial yet. On application by some of the
parties to the case an interim interdict was obtained that prevented the publication of the article. The
application for the interdict was based on the argument that section 12 of the Divorce Act would be violated
by the publication as the facts of the case arose from a divorce. The section provides that apart from
specied limited information, information included in divorce pleadings or information that comes to light
during the hearing of a divorce cannot be published.
Johncom opposed the interim interdict and launched a counter-application in which it challenged the
constitutionality of section 12. It averred that the section's prohibition covered information that fell outside
the rights it sought to protect and therefore infringed the right to freedom of expression contained in section
16 of the Constitution. The High Court accepted this argument and declared section 12 of the Divorce Act
inconsistent with Constitution.
25
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The matter was taken to the Constitutional Court for conrmation of the order. The Media Monitoring
Project (MMP) entered the matter as amicus curiae and was represented by the Centre. The argument of
the amicus was that section 12 of the Divorce Act was unconstitutional due to being overly broad, but the
order of invalidity should be suspended so as to give the legislature the opportunity to come up with a
solution that would protect children involved in divorce matters. The amicus believed that media should be
able to publish information about divorces, but in a manner that protects the identities of children involved.
The Constitutional Court conrmed the High Court's order of constitutional invalidity of section 12 of the
Divorce Act. It also held that as upper guardian of children it had a responsibility to act in the best interests
of children. It therefore declared that the publication of the identity of and any information that could make
known the identity of any party or child in divorce proceeding is prohibited. The prohibition stands as a
general rule and may only be deviated from in exceptional circumstances when the court's authorisation
has been granted. This ruling has allowed for the privacy of children in divorce matters to be respected and
fully protected.

Media 24 Ltd and Others v NPA and Others (In re S v Mahlangu and
26
Another)
This matter dealt with the application of section 63(5) of the CJA which provides that no person may be
present during a sitting of the Child Justice Court unless that person's presence is required or unless the
presiding ofcer has granted permission for such presence. An application was launched for members of
the media to be present during the proceedings involving a child accused in the infamous murder case of
AWB leader Eugene Terre'blanche, essentially calling upon the presiding ofcer to exercise his discretion
to grant permission for the media's presence.
Media Monitoring Africa (MMA) entered the matter as amicus curiae and was represented by the Centre.
The amicus sought to have the accused minor's rights to privacy and to a fair trial protected, and argued
that the media should be excluded from the court during his testimony. A possible solution was that the
media could watch the testimony from another room on CCTV camera.
27

The court indicated that a balance has to be struck between “fair trial interest” and “public interest”. In its
view the fair trial standard associated with trying adult accused cannot be equated to a fair trial context of a
child accused. The court noted that it is always important to create a more sensitive court room
environment for children and that in doing so, the objectives of the CJA regarding the protection of the
28

rights of children are paramount.

The court, having had regard to factors such as that a discretion of the court must be exercised with
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reference to the values of the Constitution, including the right to freedom of expression and the right to
receive information, concluded that any permission for a trial to be heard in open court should be granted
on a case by case basis, so that it does not militate against the proper consideration of exceptional
29

circumstances. While nding that such circumstances existed in the case at hand, inter alia as a result of
the highly controversial circumstances of the case, the speculation in respect of political motives and other
considerations, the court expressed its inclination to allow media presence but in a restrictive manner.
Instead of granting permission to the media and the public to sit in an open court with the child accused
being present, the court ordered that the media and the public would only be allowed to sit in a closed
30

circuit television room from where the trial could be observed. The Registrar of the High Court was
directed to secure the necessary equipment to give effect to the order.
Additionally the court's order was made subject to the proviso that the media and others may be directed to
leave such room if it becomes apparent that their presence is impeding the child accused's right to privacy.
Finally, members of the news media as well as the public were prohibited from publishing in any manner
any information which reveals or may reveal the identity of the child accused (in consonance with the
provisions of section 63(6) of the CJA).
This decision is important in that, while the child's right to fair trial and privacy are protected in light of the
Constitution, the right to freedom of expression and the public's right to information are also advanced.
This is the rst reported case pertaining to a provision in the Child Justice Act.

The battle for the protection of protection
of children's identity in the media continues……
On 28 September 2018, the Supreme Court of Appeal handed down a judgment in a case
dealing with the protection of the identities of child victims, witnesses and offenders. The
case was initiated by the Centre for Child Law, with the aim to ensure that child victims of
crime, previously not protected by the law, should not have their personal details published in
any form of media. Furthermore, that all children involved in criminal cases, whether as
victims, witnesses or offenders, should have ongoing protection even after they turn 18.
This case started when Zephany Nurse discovered, at the age of 17 years and 9 months old,
that she had been kidnapped as a baby. She noticed that the media said they would reveal
her 'true' identity when she turned 18 years. As she did not want to have her identity revealed,
she turned to the Centre for assistance. An urgent High Court application resulted in an order,
granted in April 2015, which protected her identity – which remains protected until all appeals
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in this case are exhausted. That order was then followed by a case brought by the Centre for
Child Law (“CCL”), on behalf of Zephany Nurse, Childline, NICRO and Media Monitoring
Africa, in order to protect child victims, child witnesses and child offenders from the harm of
having their identities exposed in the media, such protection to continue beyond the age of
18 years.
The CCL had argued that this protection extends to child victims as well as child witnesses in
criminal proceedings and child offenders. On this issue, the Supreme Court of Appeal
(majority judgment as well as minority judgment), ruled in the CCL's favour and declared that
section 154(3) is constitutionally invalid to the extent that it does not protect the anonymity of
children as victims of crimes at criminal proceedings.
The SCA majority held that the adult extension severely restricts the right of the media to
impart information and infringes the open justice principle. Furthermore, if the law requires
amendment [to extend the protection of children's identity even after they reach adulthood],
that task should be left to the Legislature. Taking into account the fact that the Minister of
Justice and Correctional Services supports the victim and adult extension, the Minister can
take the appropriate steps to facilitate a public debate on the matter.
The SCA minority judgment (made up of 2 of the 5 justices), however held the view that there
was a necessary logic in extending the protection of child victims into their adulthood. The
facts that warrant the protection of a child, do not change after that child becomes an adult,
they remain constant. The victim of a crime cannot change the fact of their victimhood and it
would be unacceptable for victims to have to bear the onus to obtain an injunction against
allowing disclosure. If disclosure should be allowed, the onus must rest on the person
wishing to make the disclosure (i.e. the media). A constitutional right, even one as important
as freedom of expression, may be limited – especially taking into account the best interest of
the child as well as the right to privacy and dignity.
The evidence placed before court showed that identication of children's identities can have
a catastrophic impact on their lives. The following harms can result: trauma and regression;
stigma; shame; and the fear of being identied. The CCL does not discourage the media from
reporting cases. It discourages reporting that identies child victims, witnesses and
offenders before and after they turn 18 years old as such reporting has long lasting negative
consequences.
The CCL is of the view that for children to fully benet from having their identity protected
when they are under 18 years, this protection should extend to after they turn 18 years of age
in order to prevent signicant and life-long harms. An application for leave to appeal has been
led with the Constitutional Court.
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ENSURING ACCESS TO SOCIAL ASSISTANCE
Summary of legal issues
pertaining to social assistance
The legal issues emanating from the cases
discussed under this heading are the following:
·

Whether the awarding of a tender by the
South African Social Security Agency to a
certain service provider for managing the
payment of social grants was
constitutionally sound

·

Whether it is permissible to deduct certain
social grants, such as the foster care grant
and the child support grant, from compensation awarded by the Road Accident Fund

·

Resolving the legal conundrum caused by stipulations in the Children's Act to the effect that foster
care placement orders lapse two years after they had been granted unless extended by order of a
Children's Court

Allpay Consolidated Investment Holdings (Pty) LTD and Others v
Chief Executive Officer, South African Social Security Agency and
Others
Social grants in South Africa play a critical role in reducing poverty and promoting social development.
They assist children to access education, health care services and relieve hunger. Therefore when there is
a threat of disruption it is extremely important to take the interests of children into account. In this matter the
31

32

Centre was amicus in both the Supreme Court of Appeal and Constitutional Court.

Allpay Consolidated Investments Holdings (Pty) Ltd (Allpay) brought an application requesting the North
Gauteng High Court to review and set aside the decision of the CEO of the South African Social Security
Agency (SASSA) and SASSA to award a tender to Cash Paymaster Services (Pty) Ltd (CPS) to administer
payments of social grants in South Africa. The Centre was concerned by the likelihood of disruptions of the
payments of grants affecting children, such as the child care grant, the foster child grant and the caredependency grant. The Centre, represented by the Legal Resources Centre, entered as amicus curiae.
Children make up the largest group of people in South Africa that are solely dependent on grants to
31
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support their livelihood. As of 30 September 2013, 11 007 588 children received the child support grant,
567 080 children received the foster child grant and 117 021 children received the care dependency grant.
A large majority of these children were orphaned and living in various alternative care arrangements. Any
disruptions in the provision of these grants would negatively impact their lives.
The Centre therefore argued that whatever decision the court comes to must take into account the need to
prevent any disruption to services. The High Court held that although there were irregularities in the
awarding of the tender, the tender should not be set aside due to the risk of disruption in payments.
The matter was taken on appeal to the Supreme Court of Appeal which set aside the order of the High Court
and found that there were no substantial irregularities. In the judgment, the Supreme Court of Appeal
acknowledged the Centre's intervention stating that the contribution made was valuable.
The matter was appealed to the Constitutional Court which heard the matter on 10 September 2013. Para
36 of the judgment the court observes as follows:
“To strengthen its argument, the Centre submitted that the interests of children are of particular
importance. A signicant proportion of social-grant beneciaries are children. This means that any
assessment of the possible disruption in the payment process should be the subject of even greater
scrutiny where the rights of children are at stake”.
The Constitutional Court declared the tender award constitutionally invalid, but suspended the declaration
of invalidity pending determination of a just and equitable remedy. The Court set a date for a further hearing
on this and asked all parties involved to prepare arguments. This was as a result of arguments advanced by
the Centre on the possible interruption of payment of grants:
“For many people in this country the payment of social grants by the state provides the
only hope of ever living in the material conditions that the Constitution's values of
dignity, freedom and equality promise. About 15 million people depend on the
payment of these social grants. They are vulnerable people, living at the margins of
afuence in our society.”
The deadline set by the court was missed and the case went through various hoops before reaching a nal
conclusion. However, the Centre's role ended with the Constitutional Court ruling on the return date of the
order discussed here. No major disruption of grant payments to children occurred. The payment task has
now been allocated to the South African Post Ofce, which is proceeding with the task despite a few
teething problems.
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Coughlan NO v Road Accident Fund

On 20 April 2015 the Constitutional Court found that foster child care grants must not be deducted from
Road Accident Fund (RAF) compensation. This is important for all children whose parents die in road
accidents in cases where the children are in foster care – at the time there were just under 500 000 children
receiving the foster child grant.
While not strictly speaking within the scope of the matter at hand, the Court also found that the child
support grant should not be deducted from RAF compensation either, as argued by the Centre. This was
an important outcome, as, at the time, more than 11 million children received the child support grant and
that the number of these children due to receive RAF compensation was likely to be signicant. It was no
small achievement because the Centre had to convince the Court to overturn not only the SCA judgment
before it, but another SCA judgment that had found that RAF compensation could be deducted from the
child support grant
The case concerned three children whose mother was killed in a road accident. The children's subsequent
caregiver, their grandmother, had received a foster child grant for their care. The RAF admitted that it was
liable to compensate the children for 100 % of their proven damages. It was agreed that this amounted to
R112 942. The RAF, however, refused to pay the children any compensation. It contended that the children
were not entitled to any compensation because, after the death of their mother, their grandmother was
appointed as their foster parent and received a foster child grant from the State. The RAF argued that the
foster child grant was a benet that the children received as a result of the death of their mother. In their view
the children had already been fully compensated for their nancial loss: if they received compensation for
loss of support, they would receive 'double compensation'.
The children's curator ad litem argued that the RAF was wrong in reaching this conclusion. The curator
maintained that the State has a duty in terms of the Constitution to ensure that orphaned and vulnerable
children are appropriately cared for. This can be done by providing the care itself or by encouraging and
enabling others to do so (through grants such as the foster child grant). The curator argued that this was
very different from providing the children with nancial compensation for their loss of support from their
mother: Therefore, no question of double compensation could arise.
The Centre, as amicus curiae, supported the arguments of the children's curator. In addition, the Centre
argued that the child support grant should also not be deducted from compensation for loss of support.
This led to the order by the Constitutional Court that neither the foster care grant nor the child support
should be deducted from RAF claims:
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“Like foster child grants, child support grants are not predicated on the death of a
parent. The fact that the state assumed responsibility for the support of the
children after the death of the breadwinner should not have been held to be a
determining factor on whether the caregiver qualied for the child support grant
or not. The purpose of the RAF is to give the greatest possible protection to
claimants. A deduction of either foster child or child support grants would
undermine that purpose. A reading of the RAF Act suggests that those grants
should not be deductible. The RAF Act expressly provides that double
compensation for persons who are entitled to claim under the Compensation for
Occupational Injuries and Disease Act should be deducted from compensation by
the RAF but there is no equivalent reference to social grants.” – Tshiqi AJ

34

Centre for Child Law v Minister of Social Development and Others

South Africa has a large number of orphans, most of whom are living with extended family members. In a
decade, the number of children in foster care mushroomed
from approximately 50 000 to over 500 000 – a 10-fold increase.
This was driven by the foster child grant, which paid out more
than twice the amount of the child support grant. The system
could not cope due to an insufcient number of social workers,
a situation which was worsened when the Children's Act, which
commenced in 2010, required all foster care orders to be
extended every two years by the children's court – a task that
had previously been an administrative one. The system began to collapse. Over the period April 2009 to
March 2011 approximately 120 000 foster child grants lapsed because the court orders were not renewed.
Civil society organisations were informed about this at a meeting convened by the Department of Social
Development, and they approached the Centre to nd a systemic solution. In May 2011 the Department
and the Centre reached an agreement which was made an order of court. It prevented further foster child
grants lapsing, ordered the Department to reinstate the grants that had lapsed, and granted the
Department temporary authority to extend foster care orders through an administrative process for three
years or until a systemic solution could be found. The deadline came and the Department had not found an
systemic solution, so they went back to court to ask for an extension of the order. Another three years
passed without a solution being found. In 2017, the Centre then sought and obtained an order by
agreement with the Minister of Social Development that her conduct in failing to put in place a
comprehensive legal solution was unconstitutional.
Because of the innovative nature of the remedies decided upon by the Court, and because of the number
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of beneciaries affected and the systemic nature of the relief, the Court order is reected in full below (the
order was made by agreement among the various parties involved).
·

It was declared that:
ü

The delay by the rst respondent in preparing and introducing before Parliament amending
legislation to produce a comprehensive legal solution in respect of the foster care system was
unconstitutional, unlawful and invalid; and

ü

The delay in putting in place the necessary mechanisms, structures, resources to ensure that
the foster care system operates in a sustainable and effective manner was unconstitutional,
unlawful and invalid.

·

The declarations of invalidity above were suspended for 24 months from the date of the order.

·

The Minister of Social Development was directed, within 15 months of the order, to prepare and
introduce before Parliament the necessary amendments to the Children's Act 38 of 2005 and/or the
Social Assistance Act 13 of 2014, to produce a comprehensive legal solution regarding the foster
care system.

·

During the period of suspension referred to in paragraph 3 and notwithstanding section 159(1)(a) of
the Children's Act 38 of 2005, the following interim regime will be in place:
ü

Any foster care order which, as at the date of this order, was in existence or has lapsed due to
non-extension was deemed to be validly in place for 24 months from the date of the order or until
the child subject to the order turned 18, whichever came rst; and

ü

Notwithstanding the terms of the order, nothing woukd prevent a Children's Court during the
existence of the order and/or after it has lapsed, from hearing a matter and making an
appropriate order in terms of the Children's Act regarding a foster care order falling within the
ambit of the order, which might include extending, terminating or varying the foster care.

·

The South African Social Services Agency was directed to effect payments of all foster care orders
referred to above, effective from the date of this order.

·

At six-monthly intervals calculated from the date of this order, the rst respondent (the Minister of
Social Development had to le a report with the Court and the applicant, setting out:
ü The progress made in giving effect to this order; and
ü any other matter she might consider necessary to report on.

·

At six-monthly intervals calculated from the date of this order, the third to eleventh respondents, and
the thirteenth to twenty-rst respondents, had to le a report with the Court and the applicant, setting
out any difculties experienced in relation to the interim regime dealt with in the order.

·

The rst respondent was directed to publish a copy of this order in the Government Gazette.

Subsequent to the above order the Centre, together with other children's rights organisations have
engaged with the matter through workshops, meetings with the government respondents. Cabinet has
approved a draft Bill which includes the Department's proposed solution.
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LEGAL REPRESENTATION AND CHILDREN'S VOICES
Summary of legal issues pertaining to legal representation
The legal issues emanating from the cases discussed under this heading are the following:
·

The right of children to participate in matters affecting them and the right to express their views

·

Whether children can appoint legal representatives separately from their parents in a legal dispute

·

Whether it is permitted in law to have a legal representative appointed for children in maintenance
matters as this is not provided for in applicable legislation

·

Whether the Legal Aid Board has the authority to appoint a legal representative for a child in custody
and access proceedings

Centre for Child Law v Governing Body of Hoërskool Fochville

35

On 8 October 2015, the Supreme Court of Appeal upheld an appeal by the Centre and afrmed the
protection of children participating in public interest
litigation and the right to express their views. The
judgment also had a wider impact in that it affected all
vulnerable groups of people whose rights of privilege
and condentiality might need to be protected
through public interest litigation.
The Centre has, since 2012, been assisting a group of
37 English speaking learners who were placed in an
Afrikaans school in the town of Fochville. They formed
the only English speaking class in the school. The
Centre was representing the learners in litigation on the transformation of the school from single medium
Afrikaans language school to a dual medium school (Afrikaans and English). However this case settled
when the Gauteng Department of Basic Education decided to build a new English school in the area. The
37 learners remained in the Afrikaans school in order to nish their schooling without disruption in 2016.
Assisted by the Legal Resources Centre LRC, the Centre acted on behalf of the learners so that their views
could be expressed to the court. As part of the process the Centre asked the children to ll in
questionnaires about their experiences at the school on the basis that the responses would be dealt with
anonymously. In the litigation process, the school demanded to have sight of the questionnaires but the
Centre refused to hand them over. The South Gauteng High Court ruled against the Centre and ordered
35
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that the school be permitted to inspect the questionnaires. The High Court also gave a costs order against
the Centre. The Centre and LRC appealed the decision to the SCA. The Centre made submissions as to
why the questionnaires should be condential, arguing that the children would be vulnerable as their
identities could be revealed if the questionnaires were provided to the school. It was also argued that the
school did not prove that it would suffer any prejudice if the questionnaires were not disclosed.
The SCA made it clear that, in striking the appropriate balance in a case of this nature, adequate weight
must be accorded to the interests of the children. The right of children to representation, separate from
their parents, ows from their right to participate in all matters that affect them. Section 28(1)(h) of the
Constitution affords every child a right to legal representation in civil proceedings affecting a child, if
substantial injustice would otherwise occur. This right is triggered not only when the child is a party to the
proceedings but whenever he or she is affected by litigation.
The SCA also referred to section 28(2) of the Constitution, which provides that children's bests interests are
of paramount importance in every matter concerning them. The Court proceeded to state that it was clear
that the litigation at hand concerned the children and that whenever competing rights and interests must
be weighed, considerable weight must be attached to the best interests of children. The Court concluded
that the High Court did not attach sufcient weight to the rights of children. On a proper balancing of the
competing rights and interests, the correct decision was in favour of protecting the children. The SCA
overturned the decision of the High Court, allowing the Centre to keep the questionnaires condential, and
the costs order fell away.
Although this case was profoundly important for children's participation, the group of learners were the rst
and last class of black learners being taught in English at the school. The government decided to build a
new English medium school. In a documentary video about the case, the learners describe how, although
they felt empowered by being legally represented and participating in the case, in the end they felt that they
lost the battle they had been ghting, because no change happened at the school beyond their presence
there – and once their class matriculated, it went back to being a fully Afrikaans medium school.

Ex Parte Van Niekerk and Another: In re Van Niekerk v Van Niekerk36
The application of section 28(1)(h) of the Constitution was at the Centre of this case. Section 28(1)(h)
provides every child with the right to have a legal representative assigned to him or her by the State in civil
proceedings that affect the child, if substantial injustice would occur if the child did not have the legal
representative.
The Centre brought an ex parte application on behalf of two sisters in December 2003. This application
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came about as a result of another matter in which the father of the two girls was applying to the High Court
for his contact rights to be reinstated. These contact rights were granted to him in terms of a divorce order,
but the mother of the girls prevented him from having any contact with the girls because of their fear of his
violent behaviour. The father alleged that he was not a violent man and that the mother was alienating the
daughters' affections towards him. The family advocate consulted with the parents and the girls and was of
the view that they should all submit to counselling with a psychologist. The children refused to see a
psychologist and were of the view that the family advocate had not spent enough time with them to take
cognizance of the strong views they had against seeing their father. The children had also frequently
expressed their wish to speak to the court and be heard on the matter.
The Centre in its ex parte application sought to have the views of the girls heard and taken seriously and to
have the importance of section 28(1)(h) established. The High Court held that in order to give proper effect
to section 28(1)(h) the two girls should be joined as parties to the case, as their best interests would be
affected by the outcome. The Court agreed that the children did require the assistance of a legal
representative and a legal representative was duly appointed. The signicance of this case was that it was
the rst contact dispute between parents in which a lawyer was appointed to represent children separately
from their parents.
37

Brossy v Brossy (Centre for Child Law as Amicus curiae)

The Supreme Court of Appeal had to decide whether children may be separately represented in a
maintenance matter, where the Maintenance Act made no provision for this. The case originated in 2005 in
the Maintenance Court, where application was made for increased maintenance for the children involved.
The Maintenance Court refused to increase the maintenance amount and the case was appealed to the
High Court. The High Court ordered that the matter be referred back to the Magistrate's Court to be heard
afresh before a new Magistrate.
The High Court was of the view that the magistrate who had previously heard the matter had acted
irregularly and had prejudged the matter. The Court also decided that the children should have legal
representation in the matter. It therefore ordered that the Legal Aid Board of South Africa consider an
application for legal aid to be provided for the children.
The aspect of the judgment dealing with legal representation of the children was taken on appeal to the
Supreme Court of Appeal. Part of the appellant's argument was that it is not permitted in law to have a legal
representative appointed for children in maintenance matters as this is not provided for in applicable
legislation – the Maintenance Act. The Centre entered this matter as amicus curiae and made submissions
on the nature of the right of a child to have legal representation as provided for in the Constitution. The court
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acknowledged that many maintenance enquiries involve disputes between parents and that children have
an interest represented by the parent claiming maintenance on their behalf. In some of these cases it will be
appropriate and important for a child to be given a say in a maintenance matter.
However, the form of participation will depend on various factors such as the age and ability of the child
concerned to express his or her own views. The court held that the child needs to be recognised as an
autonomous individual whose right to express views and to be heard should be tested against the nature of
the dispute and the role that the child can play in adding a signicant dimension to the dispute. The SCA
therefore considered it appropriate for the teenagers to have separate legal representation:

“Whether or not a legal representative should be appointed for a child who is the
subject of a maintenance dispute will depend on the specic facts and
circumstances of each case. It is primarily a question of recognising the child as an
autonomous individual…It is no longer the case that children should be seen and not
heard. Maintenance matters are not an exception to this rule.”

Legal Aid Board v R and Another

38

The Centre was approached in 2007 by Childline regarding a child whose parents had been locked in a
custody and access battle over her for seven years. She was feeling desperate and needed help. She was
12 years old and clearly had views that she wished to express. The Centre approached the Durban Legal
Aid Board (LAB) Justice Centre and asked them to appoint a legal representative for the child, to represent
her and allow her to participate in the legal case between her parents.
The legal representative was duly assigned, and had one consultation with his client. However, the mother
of the child then refused any further consultations, and indicated she did not accept that the LAB had the
authority to assign legal representatives for children. She claimed that it was necessary to seek a High
Court order to appoint legal representatives for children. This would be a very unwieldy model, if the child
had to get a lawyer to bring an application to obtain a lawyer!
The Centre had discussions with the LAB impact litigation unit, and the LAB decided to go to court on an
urgent basis for a declaratory order to clarify that it does indeed have the power to assign a legal
representative for a child in the way that it had. The Centre put up a supporting afdavit, explaining how the
matter had come to the LAB, and asking the court to provide written reasons for its order (so that a
38
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precedent could be obtained). The application was successful.
The Court ordered that the assignment of a legal representative for the child was proper, and ordered that
the lawyer should have access to his client. It is interesting to note that on the second day of the ensuing
trial (at which the child was legally represented) the matter settled, ending seven years of acrimonious legal
battles. The settlement agreement is very much centred around the child, and could provide a model for
similar cases in the future. The Judge handed down a written judgment, which establishes clearly that the
Legal Aid Board has the mandate to assign separate legal representatives for children.
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INTER-COUNTRY ADOPTION AND
THE RIGHTS OF THE CHILD
AD v DW (Centre for Child Law as
Amicus curiae; Department for
Social Development as Intervening
39
Party)
An American couple wished to adopt a baby girl who
had been abandoned. They had initially approached
the High Court for a sole custody and guardianship
order which would allow them to remove the child from
South Africa and take the baby to the United States
(US). Their intention was to formally adopt her in the US. The Centre, acting as amicus curiae, argued that
this was a matter that should have been taken to the Children's Court as that was the correct forum to hear
inter-country adoption matters which was what the couple actually sought.
The Centre argued that it would not be in the best interests of Baby R or any other adoptable child, if sole
custody and sole guardianship proceedings in the High Court were used to bypass protection provided by
the Children's Court adoption process. Based on the Centre's argument the High Court did not grant the
order for guardianship that the couple sought.
The Supreme Court of Appeal (SCA) conrmed the decision. The judgment of the SCA is based in large
part on the subsidiarity principle which underpins inter-country adoption law and practice. The subsidiarity
principle requires that efforts must rst be made to nd a suitable placement for a child in the child's country
of origin before inter-country adoption could be considered. The SCA found that no attempts had been
made to place Baby R with a family in South Africa. The SCA found that the failure to comply with
subsidiarity was fatal to the US couple's application and also stated that the correct procedure was to apply
for adoption in the Children's Court.
The couple appealed to the Constitutional Court. However, before the case could be heard by the
Constitutional Court, the parties to the case agreed that it would be in the best interests of Baby R to be
adopted by the couple and that the Children's Court should allow and facilitate the adoption. The
Constitutional Court still had to deal with the legal issues that arose from the case and make a judgment. It
held that the High Court does have the jurisdiction to make sole custody and guardianship orders, even if
the ultimate objective was to adopt in the U.S. However, bypassing the Children's Court when the intention
is to adopt, should only be allowed in exceptional circumstances. It stated that, from start to nish, the
39
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forum that would most protect the best interests of the child would be the Children's Court, as it would be in
a better position than the High Court to apply applicable law relating to the rights of the child in matters of
adoption.
The issue of the principle of subsidiarity was also a major theme in the Constitutional Court judgment. The
Constitutional Court held that the SCA had been too rigid in its application of the subsidiarity principle. It
found that though the principle was a core factor that governed inter-country adoptions it was not the
ultimate factor. The subsidiarity principle was itself subsidiary to the best interests of the child concerned.
In the words of Sachs J:
“Child law is an area that abhors maximalist legal propositions that preclude or
diminish the possibilities of looking at and evaluating the specic circumstances of the
case. The starting-off point and overall guiding principle must always be that there are
powerful considerations favouring adopted children growing up in the country and
community of their birth. At the same time the subsidiarity principle itself must be seen
as subsidiary to the paramountcy principle. This means that each child must be looked
at as an individual, not as an abstraction. It also means that unduly rigid adherence to
technical matters such as who bears the onus of proof, should play a relatively
diminished role; the courts are essentially guarding the best interests of a child, not
simply settling a dispute between litigants.”
This judgment conrmed the Centre's position that the Children's Court is the correct forum for intercountry adoptions and also called for children to be looked at as individuals whose specic circumstances
must be examined when cases are being considered. It held that courts are guardians of the best interests
of a child and not just settling disputes between litigants.
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FREEDOM OF EXPRESSION OF CHILDREN
Le Roux and Others v Dey (Freedom of Expression Institute and
40
Restorative Justice Centre as Amici Curiae)
The court in this matter sought to determine whether children's rights as set out in the Constitution and the
right to freedom of expression have an impact on the requirements of defamation and the amount of
damages that is appropriate in proceedings that involve the actions of children.
Three school boys manipulated and published a picture of the school principle and deputy principle. Their
faces had been super-imposed onto the bodies of naked body builders sitting side by side on a couch. The
school crest was strategically super-imposed to conceal genitals of the persons on the couch. The picture
was put up on the school notice board and was removed 30 minutes after it was put up. Electronic copies of
the picture also circulated round the school via sms. The deputy principle (Dr Dey) took the matter to court
stating that the image amounted to defamation, his morals had been ridiculed and person disrespected.
The North Gauteng High Court awarded Dr Dey R45 000 and held that defamation had taken place
because the boys had acted wrongfully with the intention to injure. The Supreme Court of Appeal
conrmed this. The matter was heard in the Constitutional Court on 26 August 2010.
The Centre represented the Restorative Justice Centre that had entered the matter as amicus curiae. The
amicus submitted that the common law should be developed so that in cases such as these concerning
children, parties should be required to engage with each other before proceeding to court. The purpose of
the engagement is to create an opportunity that would allow for apology and reconciliation. In the event
that engagement failed, the aggrieved party could still proceed to court.
The majority of the Constitutional Court agreed with the High Court and the Supreme Court of Appeal that
the image was defamatory. It believed that a reasonable observer would see the image as depicting Dr Dey
as foolish and ridiculous. The reasonable observer would have felt humiliated and belittled if the same had
been done to them and therefore, would regard it as defamatory. The picture was also seen as an injury to
Dr Dey's feelings. However, the damages awarded was reduced to R25 000. The Court took in account the
fact that the applicants were school children and that Dr Dey had to some extent been vindicated in the
eyes of the school community by the punishment the wrongdoers had already received at school and in
the criminal justice system. The rst dissenting judgment found that there was no defamation but dignity
had been actionably injured. The second dissenting judgment found that the action by Dr Dey should have
failed completely. The only part of the judgment that all the judges agreed upon concerned the

40

2011 (3) SA 274 (CC).

62

submissions made by the amicus curiae, which dealt with the value of an apology. The Court looked at
Roman Dutch common law and found that the only remedy available to a person who has suffered
defamation is to claim for damages. The Court was of the view that Roman Dutch Law should be developed
to recognise the value of restorative justice, in which restoration of relationships ruptured by the wrong
done can be attempted before a matter is taken to the courts. This order extends Roman Dutch law
remedies in regards to injury to personality.
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THE STRUGGLE FOR RIGHT TO EDUCATION
Summary of legal issues pertaining to education
The legal issues emanating from cases
discussed under this heading are the following:
·

Whether schools can prevent pregnant
learners and those who have just given
birth from accessing education

·

Determining the authority of bodies to lay
down the maximum capacity of public
schools, and whether the Head of the
Education Department (as opposed to
School Governing Bodies) is entitled to be
involved in a school's admission policy and public school capacity

·

Whether the right to basic education can be threatened by non-payment of promised subsidies

·

Forcing the Department of Education to allocate permanent, as opposed to temporary, teachers

·

Infringing children's right to basic education because of poor conditions of schools

·

Whether a Trust has the power to evict a Government school in order to establish an independent
school

·

Enforcing court orders in relation to securing furniture in impoverished rural schools

·

Resolving the problem of poor educational facilities where classrooms are constructed out of mud,
corrugated iron, wooden planks etc.

Head of Department, Department of Education, Free State Province v
Welkom High School and Another; Head of Department, Department
of Education, Free State Province v Harmony High School and
41
Another
In this matter the Constitutional Court conrmed that
schools cannot prevent pregnant learners and those
who have just given birth from accessing education. In
South Africa, girls make up the majority of enrolments
in secondary schools. However, pregnancy poses a
serious threat to their continued education.
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The Annual Ordinary Schools Survey from the Department of Education found that
36 702 South African learners were pregnant in 2010. The majority of these learners
were in grades 10 and 11, however, a signicant number of grades 7, 8 and 9 learners
were also pregnant. Thus, this case impacted a signicant number of girls and their
babies.

On 05 March 2013 the Constitutional Court heard a case in which two learners, who had been pregnant,
were suspended after they had given birth. This resulted in the girls having to miss several months of
classes and examinations, and when they returned to school they would have been required to repeat their
grades. The decisions of the respective schools were based on their 'pregnant learner policies', developed
by the School Governing Bodies (SGBs) of the schools. The Centre pursued the matter as amicus curiae
through the High Court and the Supreme Court of Appeal and also made arguments in the Constitutional
Court. The Constitutional Court found that SGBs have the power to develop pregnant learner policies in
terms of the Schools Act. However, these policies should not undermine the constitutional rights of
learners. The court went further to state that the provincial HOD can challenge these polices when the
policies do not respect the rights of learners. This should be done by intervening in the manner set out in
the Schools Act or by approaching the courts for relief. The Court found that the policies in this case were
not in line with the Constitution and that the schools had to bring the policies in line with learners' right to
basic education.
“The powers of governing bodies must be exercised subject to the limitations laid down by the Constitution
and the Schools Act. No governing body may adopt and enforce a policy that undermines, amongst
others, the fundamental rights of pregnant learners to freedom from unfair discrimination and to receive an
education.” Khampepe J. This judgment applies to all schools in South Africa that have similar policies and
has the effect of ensuring that pregnant learners and learners who have just given birth are able to continue
their education as soon as they can.

MEC for Education in Gauteng Province and Others v Governing
42
Body of Rivonia Primary School and Others
In this matter the Constitutional Court was faced with the very difcult question of who has the power to
determine the maximum capacity of a public school. Is it the school governing body (SGB), in its
admissions policy, or the Provincial Department of Education as a result of the obligation it has to make
sure that all children seeking public education are placed in schools? There were 11.3 million children in
South Africa who were of school going age at the time and the majority of these children would seek basic
42

2013 (6) SA 582 (CC); 2013 (12) BCLR 1365 (CC).

65

education through public schools. Most public schools are overcrowded and it is therefore important to
have an answer to the above question when situations arise where children are turned away from less
crowded schools as a result of admissions policies. The case began in 2010 when a grade one learner was
refused a place at Rivonia Primary school for the 2011 academic year and was placed on a waiting list. The
child's mother went to the Gauteng Department of Education for assistance. The Head of the Department
(HOD') instructed the school to admit the learner and Department ofcials went to the extent of physically
placing the child at an empty desk in one of the grade one classrooms. The school challenged the
Department's decision in the High Court. The application was dismissed in the High Court and the school
subsequently appealed to the Supreme Court of Appeal (SCA). The SCA held that the Department did not
have the power to override the schools' admission policy.
The Department appealed to the Constitutional Court against the decision of the SCA. The Centre together
with Equal Education made submissions as amici curiae. It was argued that the highhanded manner in
which the Gauteng Department of Education intervened in this case was unacceptable. However, the amici
submitted that the HOD has a responsibility to place all children who are within the province and seeking
access to a public school. It is therefore both lawful and logical that the HOD should have a say in
admissions policy and public school capacity. The amici stressed that government must act reasonably,
and if it insists on the admission of children over and above the capacity of the school, as determined by the
SGB, then it must provide additional resources such as teachers and classrooms.
The Constitutional Court handed down judgment on 3 October 2013 nding that the SGB has the power to
determine capacity in its admission policy, but this power is subject to provisions of the Schools Act. The
court also held that the HOD does have the power to admit learners in spite of the school's admissions
policy and the Department maintains ultimate control over the implementation of the admission decisions.
However, the Court found that the manner in which the HOD dealt with this case was not procedurally fair. It
was of the view that co-operation should be the norm in disputes between SGBs and national or provincial
government. Such co-operation is based on the constitutional goal of ensuring the best interests of the
learners concerned.

Kwa-Zulu Natal Joint Liaison Committee v MEC Department of
43
Education, Kwa-Zulu Natal and Others
In this matter an association of independent schools in KwaZulu-Natal took the Provincial Department of
Education to court as the Department had not paid out the entire promised subsidy amounts. Instead they
paid reduced amounts and this affected the proper running of the schools. The Centre, represented by
Legal Resources Centre, entered the matter as amicus curiae to argue that learners in these schools have a
right to basic education and the Department of Education has an obligation to respect, protect, promote
43
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and full the rights of these learners. The right to basic education was threatened by non-payment of the
promised subsidies. The Constitutional Court held that the Department did indeed promise to pay
specied amounts and could not unilaterally reduce the amounts. The Court ordered the Department to
pay the schools the full amounts.

Centre for Child Law and Others v The Minister of Basic Education
44
and Others
In this matter the Centre and ve Eastern Cape schools, represented by the Legal Resources Centre,
obtained a court order in which the Eastern Cape Department of Education was ordered to allocate
permanent teachers, to be paid by the Department. This order took pressure off already nancially strained
public schools who previously had to either appoint temporary teachers at their own expense; or where
schools could not afford to do this, had to rely on emergency donations from parents to pay their teachers.
Some schools were completely without means to pay additional teachers and some teachers worked
without pay.
The Department had not complied with the order by the start of the 2013 academic year due to a number of
internal reasons. The parties on both sides then agreed to a two-pronged approach that would assist the
Department to better meet the needs of the schools most affected. Firstly the Department, in consultation
with the schools, would temporarily appoint over 140 identied teachers who would be paid from the date
they started work; and secondly the Department would then permanently appoint identied teachers to
these schools.
Schools not included above, that still had vacant posts, would be able to advertise, shortlist, interview and
recommend teachers to the Department to be employed. In August 2013 when the Department failed to
pay the appointed teachers, a case was brought threatening the removal of the Department's assets in
order to pay the Department's debt. The Department subsequently paid the teachers.

Centre for Child Law and Others
v MEC for Education, Gauteng
45
and Others
The Centre brought an application on behalf of
pupils at Luckhoff High School, a school of industry
which is a facility falling under the care system. The
Centre was concerned about the conditions at the
school. The pupils were living in deplorable
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physical conditions, there was lack of access control and no psychological or therapeutic services were
provided to the minors. During winter, the children had thin blankets whilst most of the windows did not
have glass and provided no protection from the cold at night. Children were sent to the school of industry
by the Children's Court because they were found to be children in need of care. The Centre believed that
the children's constitutional rights were being infringed because of the alarming conditions at the school.
The Centre requested that the court should order the Department of Education to carry out the following:


Submit plans on how they would deal with the perimeter and access controls;



Hold a Developmental Quality Assurance Process and present the recommendation that arise
to the court;



Appoint an advisor trained in child and youth care to support the management team;



Undertake developmental assessments of all the children; and



Provide psychological and therapeutic services to the children as well as sleeping bags.

The Court found in favour of the Centre and ordered that the MEC carry out the Centre's demands. In
making this order it held that the rights of children as set out in section 28 of the Constitution, are not subject
to the availability of resources and legislative measures for their progressive realisation. Children's socioeconomic rights are unqualied and immediate. The Court held that schools of industry are required to
provide the children in their care with higher standards of care than what they received in their parent's or
caregiver's care.
'…What message do we send the children when we tell them that they are to be
removed from their parents because they deserve better care, and then neglect
wholly to provide that care? We betray them, and we teach them that neither the law
nor state institutions can be trusted to protect them. In the process we are in danger
of relegating them to a class of outcasts, and in the nal analysis we hypocritically
renege on the constitutional promise of protection'. – Murphy J

This case is an example of how the Centre's litigation work holds government accountable. It pronounced
that children who are wards of the state have a direct and immediately enforceable right to have their basic
needs met, including the right to social services.

Governing Body of the Juma Musjid Primary School and Others v
Ahmed Asruff Essay NO and Others (Centre for Child Law and
46
Another as Amici Curiae)
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In 1957 a government school, Juma Musjid Primary School was established. Since 1997 the Trust that
owned the property that the school was on, allowed the Department of Education to run the school on the
property in terms of a lease agreement. In 2002 the Trust informed the Department that it wished to
establish an independent school on the property and requested that the government school vacate the
property. The Department failed to vacate the property and, after attempts to engage the Department
proved unsuccessful, the trustees brought an eviction application before the High Court.
The parents, guardians and caregivers of learners enrolled at the school entered the case and opposed the
eviction. The grounds for opposing the eviction were that the MEC had not performed her constitutional
responsibility of giving due consideration to the best interests of the children concerned. In addition, it was
argued that the trust performed a public function by allowing the public school to run on its property. The
High Court rejected these arguments and granted an eviction order.
The Constitutional Court was approached after leave to appeal was refused by the High Court and the
Supreme Court of Appeal. The Centre and the Socio-Economic Rights Institute of South Africa were
admitted as amici curiae. The amici argued that the trust's decision to evict was not justiable because
there was a negative duty on the Trust not to impair existing access to basic education.
The Constitutional Court heard the matter and when the parties to the case could not agree on the terms of
the lease agreement, it granted a nal eviction order. This order was only granted after the Department of
Education could show that the learners' right to basic education would be protected and that arrangements
for alternative placement at other schools had been made. The Court was satised that the Trust had made
out a case for eviction.
The most important aspect of the case is the Constitutional Court's interpretation of the right to basic
education. Socio-economic rights are generally subject to the limitation that the state must progressively
realise socio-economic rights. However, section 29(1)(c) of the Constitution does not contain an internal
limitation linked to progressive realisation. In terms of section 29(1)(a) of the Constitution, the right to basic
education is immediately realisable and not limited by the availability of resources or subject to progressive
realization. The Constitutional Court held that High Court had erred when it decided that the Trust had no
constitutional duty to the children at the school. The Court found that the Trust had a negative responsibility
not to interfere with the children's right to basic education. However, the Trust had acted in a reasonable
manner by trying several times to engage with the Department before applying for an eviction order. The
Court found that the MEC for Basic Education had failed in her constitutional obligation, set out in section
8(1) of the Constitution, 'to respect, protect, promote and full' the children's right to basic education by
failing to engage with the Trust.
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Even though the nal decision of the Constitutional Court was that the school had to vacate the property,
the precedent that the case has set should be able to provide some protection to children attending public
schools that are situated on private property. This judgment has become the most commonly cited case in
Education law, setting out as it does the clear message that the right to education is immediately realisable.
47

Although this does not 'wave a magic wand'

it does mean that government cannot prevaricate and raise

budgetary arguments when faced with a failure to provide access to education.

Madzodzo and Others v Minister of Basic Education and Others48
The issue of securing furniture for children in impoverished rural schools has been the subject of extensive
litigation as a result of the Department of Education's inadequate compliance with court orders. This is a
concern because for a long time learners in impoverished schools in the Eastern Cape have been forced to
learn in undesirable conditions as a result of a
severe lack of school furniture. These persistent
conditions constitute an infringement of the
children's right to basic education. Concerned by
the failure of the Department of Basic Education
to provide furniture, the Legal Resources Centre
(LRC) and the Centre assisted a number of
schools and in 2012 the Centres approached the
Eastern Cape High Court. In this case the
Department was ordered to compile a
comprehensive plan of school furniture needs in
the province and supply furniture. A deadline of 30 June 2013 was given. The Department delivered
furniture to the schools involved in the application but failed to carry out the audit adequately. In 2014 the
Department was again taken to court in respect of its inadequate compliance and four new schools joined
the case.
The Department was ordered to complete the audit and was given a deadline of 31 May 2014 to deliver
furniture to the applicant schools and the schools in the province.

“Learners in this province are entitled as of right to have immediate access to basic
education. They are also entitled as of right to be treated equally and with dignity. The
lack of adequate age and grade appropriate furniture in public schools, particularly
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public schools located in deep rural and impoverished areas, undermines the right to
basic education, and the persistent failure to deliver such age and grade appropriate
furniture to public schools constitutes an ongoing violation of the right to basic
education.” Goosen J.

In May 2014 the Department led papers asking the court for an extension of its furniture delivery deadline
from 31 May 2014 to 30 September 2014. The Department was however not able to meet the 30 September
2014 deadline, which resulted in thousands of learners not having furniture at the beginning of the 2015
school year. The Centre and LRC are strategizing on the way forward to ensure court oversight of the
delivery of furniture. While some progress has been made over this period of time, there is still a long way to
go. As of 2017 it was reported that the total units of furniture delivered to schools expressed in numbers
since 2011 judgment is 244 401 units. Some contractors did not provide the DBE with details on the
number of furniture items delivered to schools and instead expressed them in percentages:1 May to 30
June 2017 reporting period: 122 schools were targeted to receive furniture — 19 schools did not receive
furniture; 34 schools received between 14% to 89% of furniture that was ordered; 18 schools received 90%
to 99% of furniture that was ordered; and 53 schools received 100% of furniture that was ordered (a
discrepancy has been noted in the total number of schools targeted. The DBE indicates that it was 122
schools however, on inspection it is seen that it may have been 124 schools). 1 July to 31 August 2017
reporting period: 157 schools were targeted to receive furniture — 99 schools received 100% of furniture
ordered; 15 schools received more than 50% of furniture ordered; and 43 schools received less than 50%
of the furniture ordered.

Centre for Child Law and 7 others v Government of the Eastern
49
Cape Province and others, Eastern Cape High Court, Bisho
Thousands of learners in South Africa, with the majority in the Eastern Cape, are forced to use classrooms
that are made out of mud or other materials such as corrugated iron, asbestos, or wooden planks. These
classrooms are not safe and do not provide an enabling learning environment. The learners affected are
mostly black, poor and come from exclusively rural areas.
In the Mud Schools case, seven schools in the Eastern Cape were in dire need. The schools buildings were
made of mud, they had no running water, no toilet facilities, no desks or chairs and the pupils did not have
school supplies. The Centre made the Provincial Department aware of these problems but the Department
did not respond. The matter went before the High Court with the Legal Resources Centre acting on behalf
of the schools and the Centre.

49

Case no 504/10.

71

The matter was settled and a memorandum of understanding was entered into between the parties. In this
memorandum the government pledged to repair the structural problems in the seven schools and other
mud schools in the country over a three year period with a budget of R8.2 billion. The Department provided
temporary class rooms, water tanks, desks and chairs as interim measures at the seven schools to address
the most urgent problems whilst permanent structures were being planned and built.
The state developed a plan to replace a vast number of schools by 31 March 2014 (later extended to 2015)
and in that respect a list was compiled containing schools earmarked to benet from this initiative.
However, this list was never made public. Ongoing failures by the state to deliver on the agreement to
eradicate mud schools resulted in the Centre and the LRC going back to court in what was informally called
“Mud Schools 2”. The outcome was a court order by agreement which provided time frames and created a
process to allow schools not yet on the list to be added.
Some progress has been made regarding the plan to eradicate mud schools but there remain substantial
delays and serious under-spending of the allocated funds. In a study commissioned by the Centre and
launched during 2014, it was pointed out that if the same delivery rate continues, then the eradication of
mud schools would probably only be completed by 2023/24.
50

According to a newsletter of the Department of Basic Education's Accelerated Infrastructure Delivery
Initiative (ASIDI), of the identied 483 schools, 202 had been replaced or refurbished by April 2018. As this
is almost 10 years after the case was launched, progress is slow. Nevertheless, the rights of children in the
202 refurbished and new schools have been enhanced.
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PROTECTION FOR MIGRANT CHILDREN
Summary of legal issues pertaining to migrant children
The legal issues emanating from cases discussed under this heading are the following:
·

Whether foreign children fall under the protections of the Children's Act

·

Whether separated asylum-seeking minors can be recognised in law as dependants of their
extended families

Centre for Child Law and another v Minister of Home Affairs and
51
Others
In March 2004 the Centre brought an urgent application before the High Court on behalf of a number of
unaccompanied minor children. The children were being detained at Lindela repatriation Centre with
adults. They were also facing imminent deportation.
The High Court granted an interdict that prevented the deportations and appointed a curator ad litem for
the children. The curator was empowered to investigate the children's circumstances, make
recommendations to the court on how they should be treated and also institute legal proceedings for the
children. The curator, in her report, recommended that the children be removed from the repatriation
Centre to a place of safety, while the Children's Court enquiries were being carried out. However, the
Commissioner of Child Welfare, tasked with carrying out the enquiries, refused to do so as he believed that
foreign children did not fall under the protection of the Child Care Act. Furthermore, the Department of
Social Development did not assist in opening the enquiries or investigating the circumstances of the
children. Instead, they continued to detain children at Lindela.
The matter was brought to court a second time and a precedent-setting judgment was handed down. The
Court held that section 28 of the Constitution that contains socio-economic rights, places a duty on the
State to protect and provide for foreign children who have no one to care for them, in the same way as any
other unaccompanied child. The State would have to provide care for foreign children pending a Children's
Court inquiry in terms of the Child Care Act. The Court also focused on section 28(1)(h) of the Constitution
which provides that the State must provide legal representatives to children and held that unaccompanied
minor children should be provided with this service by the State.
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In her judgment, Judge Annemarie de Vos noted that South Africa has recently
celebrated the 10th anniversary of the rst democratic elections and that we as
South Africans are justiably proud of our democracy and the principles enshrined
in our Constitution. She also noted that we have an icon in Nelson Mandela whose
love for children is internationally known. However, the lofty ideals set out in our
constitution and government policy become "hypocritical nonsense" if they are not
translated into action by the people who have been appointed and paid by the
government to make them a reality. She noted with deep concern that the children
had remained in detention since February, and she said that government's failure to
act in the best interests of the children was shameful.

This judgment is important in that it conrms that unaccompanied foreign children are protected by the
Constitution and laws relating to children. It also conrmed that government departments have a legal
obligation to protect unaccompanied foreign children, and that they cannot be deported without rst
undertaking a Children's Court enquiry.
52

Mubake and Others v The Minister of Home Affairs and Others

The Centre and Lawyers for Human Rights assisted separated asylum-seeking children to be recognised
in law as dependants of their extended families who they arrive with, such as their aunts or uncles. Under
the disposition at the time, these children were being treated as unaccompanied foreign children. In the
application it was argued that the law should be interpreted to categorise the children as dependents in
cases where they already have caregivers. This would allow separated children to apply for asylum
together with their caregivers under the Refugees Act. Being classied as dependant removes the
necessity of rst having to go through the Children's Court, which is the process to follow for
unaccompanied foreign children who do not have caregivers. This process in itself is inadequate because
the Children's Court has no power to issue documentation that relates to refugee or immigration status and
only has the power to determine issues relating to care and protection. The Centre was seeking this sort of
recognition not only for the child applicants in the case but for all children in South Africa placed in similar
situations.
Judgment was delivered in favour of the Centre in 2015 which provided that separated minors are to be
read into the denition of dependents as it appears in the Refugees Act of asylum seekers who are their
caregivers. The state had argued against such inclusion. Despite this being the status quo in the law since
the judgment was handed down, the State's position continues to be reected in the new Refugees
Amendment Bill published by the Department of Home 21 Affairs in 2016. The Centre made written
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submissions on this Bill and argued that the denition of “dependant” must include separated minors who
arrive in the country with relatives who are their caregivers – the position asserted and won in the 2015
judgment. This approach recognises the need to afford such children the protection and rights that come
from this status such as access to education and health services. It would also ensure that they are not
separated from people with whom they have a relationship.
Unfortunately, the Centre's endeavours appear to have been undone with the promulgation of the
Refugees Amendment Act 11 of 2017. The denition of “dependant”, in section 1, although somewhat
amended, reads as follows:
'dependant' in relation to an asylum seeker or a refugee, means any unmarried minor dependant
child, whether born prior to or after the application for asylum, a spouse or any destitute, aged or
inrm parent of such asylum seeker or refugee who is dependent on him or her, and who is included
by the asylum seeker in the application for asylum or, in the case of a dependant child born after the
application for asylum, is registered in terms of section 21B(2).
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PARENTAL CARE AND STATE INTERVENTION
Summary of legal issues pertaining to care and protection
The legal issues emanating from the cases discussed under this heading are the following:
·

Whether decisions to remove children from their parents, guardians or caregivers should be
automatically reviewed by Children's Courts

·

Whether the defence of reasonable chastisement in relation to children is constitutional

C and Others v Department of Health and Social Development,
53
Gauteng, and Others
On 13 August 2010 social workers and Tshwane city ofcials carried out a planned operation that sought to
remove children from persons found begging with their children. The operation had been well planned and
publicised but no court order to remove the children had been obtained. Mr C, who usually repaired shoes
at a busy intersection in Pretoria, had his three year old daughter with him on that particular day. His
partner, who usually looked after the child, was in hospital giving birth to their second child. Ms M, who
begged for a living, was on the same intersection with her daughters aged one and four and with an
assistant as Ms M was blind. Both Mr C and Ms M's children were removed from them by the social workers
and police ofcials without any notication of where the children were to be taken.
Mr C and Ms M approached the High Court for relief with the assistance of the Centre and Lawyers for
Human Rights. The High Court ordered that Mr C's daughter be returned to him. Ms M's children remained
in the place of safety in which they were placed while a social worker investigated whether they needed
alternative care. They were then later returned to Ms M under the supervision of a social worker.
The High Court then examined sections 151 and 152 of the Children's Act 38 of 2005 that allow for the
removal of children from their parents, guardians or caregivers. It held that the sections were
unconstitutional, even though their aim is to protect children, because they did not provide for removals of
children to be automatically reviewed by the Children's Court. The High Court was of the view that “the state
has a duty to put in place measures that ensure the best interests of the child at all times, and that specic
provision for the review of removals is a minimum requirement of that duty.” Section 151 of the Children's
Act authorises the Children's Court to order the immediate removal of a child from his or her parent,
guardian or caregiver if it is of the opinion that the child is in need of care and protection and the removal is
necessary for the well-being and safety of the child. It must also order a social worker to investigate the
matter and report back to the court in 90 days. There was no provision for an automatic court review of the
decision to remove the child before the 90 days.
53
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Section 152 of the Children's Act authorises social workers or police ofcials to remove a child from their
parent, guardian or caregiver without a court order and place them in temporary safe care in three
circumstances. Firstly, if they believe that the child is in need of care and protection and needs immediate
emergency protection; secondly the delay in obtaining a court order would jeopardise the safety and wellbeing of the child; and thirdly that removal is the best way to safeguard the safety and well-being of the
child. This section also did not contain any provision for an automatic review by the Children's Court before
the completion of the social worker's report.
The High Court also looked at section 155(1) of the Children's Act which provides that the children's courts
must determine whether a child that has been removed is in need of care and protection. Section 155(2)
provides that, before a child is brought before a children's court, a social worker must investigate the matter
within 90 days and compile a report that states whether the child concerned is in need of care and
protection. The court ordered that section 155(2) is to be read as though the words 'before a child is
brought before the children's court' have been deleted and therefore only provide that a social worker must
investigate the matter within 90 days.
The matter then went before the Constitutional Court for conrmation of the order of unconstitutionality.
The Constitutional Court in a judgment handed down on 11 January 2012 upheld the decision of the High
Court. It held that decisions to remove children must be automatically reviewed by Children's Courts on the
rst court day following their removal in order to protect the constitutional rights of the children involved.
The court used the mechanism of striking out and reading to sections 151 and 152 of the Children's Act to
cure the constitutional invalidity of the sections. As a result when a child is removed from their parent,
guardian or caregiver either by a decision of a Children's Court, social worker or police ofcial, the social
worker designated to deal with the particular case must ensure that the matter goes to the Children's Court
for review before expiry of the next court day. The designated social worker must also ensure that the child
is present and that the parent, guardian or caregiver is given notice of the time, place and date that the
matter will be heard by a court. This provides them, and the child, if he or she is of sufcient age, maturity
and development, with the opportunity to argue that the removal was wrongful and unnecessary.
The judgment of the Constitutional Court emphasizes that the Children's Act does not intend for children to
be removed from their parents solely for the purpose of an investigation into the question of whether they
are in need of care and protection. Such a child can stay in the care of the parent, guardian or caregiver
unless removal is needed to ensure the safety of the child. If the social worker thinks that removal is
necessary, this should be achieved by applying for a court order from the Children's Court.
This judgment is important because it provides children and their families with an opportunity to explain
their side of the story to the Children's Court, and it allows an incorrect decision to remove children from
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their parents, guardians or caregivers to be set aside by the Court reviewing it:

“The child has the right to challenge the appropriateness of his or her removal.
Parents, in the exercise of their duty to care for the child, have a duty to challenge the
correctness of the removal. Whether a removal has been rightly ordered or effected
is a justiciable issue. The fact that the parents have the right to challenge the
correctness of the decision is, in my view, neither here nor there. It is in the interests
of children for any law that effects the removal of children to provide, at the same
time, for proceedings in which the correctness of the removal is tested by a
Children's Court in the presence of the child and parents.” – Yacoob J.

YG v The State54
In 2017, the Centre was invited by a High Court judge to enter as
amicus curiae in a case concerning corporal punishment. A father had
punched and kicked his 14 year old son, but when prosecuted he
raised the defence of reasonable chastisement. The Centre
represented civil society organisations that have been campaigning
for the removal of the common law defence: Sonke Gender Justice,
the Children's Institute and the Quaker Peace Centre who were joined
as amici curiae.
The amici curiae argued that the defence of reasonable chastisement
is incompatible with the right to human dignity; the right to equality and the right to freedom and security of
the person (to be free from violence from public and private sources). The defence also infringed on the
best interests of the child. The amici argued further that the existence of the defence created a situation in
which the state failed to protect children against corporal punishment and therefore treated children as
second-class citizens. This is particularly evident in the fact that adults have full protection against violence
from any source, whether private or public, through both criminal and civil law but children do not benet
from such protection.
The High Court handed down judgment in October 2017 and found that the defence of reasonable
chastisement is unconstitutional and no longer applies in the law. The Court relied heavily on the
arguments made by the amici curiae. Importantly, the court emphasised the fact that the intention is not to
charge parents with a crime and have mass prosecutions, but rather to guide and support parents in
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nding more positive and effective ways of disciplining children. The need to protect children is particularly
important in the context of the high levels of child abuse and violence in South Africa. The other amicus in
the case, Freedom of Religion South Africa (FORSA), has led an application for leave to appeal directly to
the Constitutional Court to have the nding of the High Court overturned, and the amici curiae represented
by the Centre are opposing. The matter will be heard on 29 November 2018.

The Centre for Child Law and amici curiae
at the High Court

The Centre for Child Law and
amici curiae at the High Court
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CONSTITUTION MEETS CUSTOMARY PRACTICES
Jezile v S55
In this case the appellant had been found guilty in
the regional court of the abduction, rape and
trafcking of a girl who was 14 years at the time of
the offences. He had appealed his conviction and
sentence to the Western Cape High Court, arguing
as part of his defence and as a ground for appeal,
that he acted in accordance with the customary
practice of ukuthwala.
The High Court invited organisations, including the
Centre, to assist as amici curiae in determining what
the practice of ukuthwala entailed and whether it could be raised validly as a defence against the criminal
charges for which the appellant had been convicted.
Ukuthwala can be dened, in its “romantic version” as “elopement” through a mock abduction of a woman
of marriageable age (child-bearing age); with her consent (or acquiescence after the abduction); with no
sexual intercourse between the couple and with the aim to commence negotiations for marriage.
Variations of ukuthwala are the following:
·

Abduction with both parties' consent to force the parents to start marriage negotiations;

·

Abduction without the woman's consent, but that of her father;

·

Abduction without the woman or her parents' consent;

·

Abduction with both parties' and their families' consent.

The Centre made specic submissions pertaining to the need to protect the girl child as entailed in the
Constitution, the Sexual Offences Act and various international treaties to which South Africa is a signatory.
The Centre argued that the practice undermines children's best interests and violates a number of their
rights, including the right to dignity, security of the person, the right to be free from all violence, and the right
not to be treated in a cruel, inhumane or degrading way.
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The High Court found that the appellant had engaged in an aberrant form of ukuthwala as there was never
consent from the girl; he used violence to get her to submit to sex and took her against her will to Cape
Town. According to the Court: “What he did attempt to do was to rely on the aberrant form of “ukuthwala” as
being a form of living customary law to justify his conduct”. It therefore dismissed the appellant's defence of
ukuthwala and conrmed the 22-year prison sentence imposed on him by the trial court. The Court claried
that the consent of both parties is a central requirement of ukuthwala and that, on the facts before the Court,
consent from the complainant was absent.
However, the Centre is of the view that the Court could have been stronger in condemning the practice of
ukuthwala where children are involved. The Centre intends to continue to be involved in litigation and other
advocacy work, and will lobby for urgent legislative measures that protect children against harmful cultural
practices; ensure a clear and harmonised minimum age of marriage; and criminalise child and forced
marriages.
The court stated that there is an abundance of clear authority to the effect that child trafcking, and any form
of child abuse or exploitation for sexual purposes, is not to be tolerated in our constitutional dispensation.
The court did not, due to its view that Jezile had practised the aberrant form of Ukuthwala, apply the
aforementioned legal provisions to determine whether the practise violated domestic and international law.
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SURROGACY AND ASSISTED REPRODUCTIVE
TECHNOLOGY'S IMPACT ON THE RIGHTS OF
CHILDREN
Summary of legal issues pertaining to surrogacy

The legal issues emanating from the cases discussed under this heading are the following:


Whether section 294 of the Children's Act, aimed at preventing the commercialisation of surrogacy
agreements, is constitutional by requiring a genetic link between the commissioning parents and
the child born of such agreement



Whether a person, not genetically linked to a child born of a surrogacy agreement, has full parental
responsibilities and rights in respect of such child after separating from the child's birth mother



The approach to be followed in surrogacy agreements when genetical material used does not
belong to any of the parties and when same-sex couples apply for conrmation of a surrogacy
agreement



Whether surrogacy agreements, involving a third party who does not provide medical or legal
services, amount to a transgression of section 301 of the Children's Act, and whether a court may
conrm such an agreement if it is found that the services (and payment) of the third party was
unlawful



Whether it was in the best interests of the intended child to conrm a surrogate motherhood
agreement where one of the parties did not want his sexual orientation known
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AB and Surrogacy Advisory Group v The Minister of Social
56
Development (Centre for Child Law as Amicus curiae)
The Centre was admitted as amicus curiae, on its own
application, in a Constitutional Court case on the
constitutionality of section 294 of the Children's Act
which requires a genetic link between commissioning
parents or parent and a child born of a surrogacy
agreement.
The applicant AB, a single woman, was medically
unable to fall pregnant using her own gametes or
through In Vitro Fertilisation (IVF). She unsuccessfully
attempted to fall pregnant a number of times between
2001 and 2011.When considering surrogate
motherhood she was informed that a single person

Karabo Ozah and Carina du Toit during Karabo's rst
appearance at the Constitutional Court

incapable of donating gamete could not legally enter
into a surrogacy agreement as section 294 of the Children's Act required a genetic link between a
commissioning parent and the child to be born. AB, together with the Surrogacy Advisory Group,
challenged the constitutionality of the section in the High Court.
The High Court found that the section unjustiably limited AB's rights to equality, dignity, autonomy,
privacy, and reproductive healthcare. It therefore held that the section was unconstitutional and invalid.
The Constitutional Court was asked to conrm the order. The Centre, arguing as amicus curiae, submitted
that the child has a right to know her or his identity which includes the right to know their biological origins, a
right which is protected in international law. The ability of a child to know his or her identity contributes to a
child's self-identity. This ensures that the dignity and best interests of a child born of surrogacy are
preserved. The majority of the Constitutional Court disagreed with the High Court. On examination of the
rights that the High Court held had been infringed, the Constitutional Court found that there was no
infringement of these rights. Instead it held that the section 294 requirement served a rational purpose of
creating a bond between the child and the commissioning parents or parent. The Centre is pleased with the
nding of the Constitutional Court as it aligns with the arguments it made and protects the best interests of
children to be born of surrogacy agreements.
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CM v NG

57

The Centre entered as amicus curiae as this case raises interesting and novel legal questions. The facts are
that R, a three-year-old boy, was born as a result of articial fertilisation of NG with the sperm from a male
donor. NG is thus the biological and the birth mother of R.
At the time of R's birth, NG was living with a woman, CM, in a permanent life partnership. They both signed
the agreement regarding the use of a donor's sperm, and were both very involved in the care of R during his
rst year of life. They then separated. CM now applies for full parental responsibilities and rights of R, to be
shared with NG. NG will allow contact, but no other parental responsibilities and rights.
The Centre's submissions included an exposition of the law, that CM did not have any automatic
responsibilities and rights because NG and CM, having chosen not to marry or enter a civil union, should
be treated as unmarried parents in terms of section 40 of the Children's Act. Although an unmarried
biological father would have automatic rights, CM was not biologically linked to the child – the fact that she
did not qualify automatically was not unconstitutional because biology was a relevant factor, and the
disadvantage was ameliorated by the fact that the law allowed her to apply in terms of sections 23 and 24 of
the Children's Act. The outcome of the application should be determined on the basis of the child's best
interests. It is generally in the interests of the child for both 'parents' to have full parental responsibilities and
rights.
In its judgment, the High Court found that it had two issues to consider. Firstly, it considered whether a
person applying, in terms of section 23 of the Children's Act, for parental responsibilities and rights is
entitled to an order for both care and contact. Secondly, the court determined whether a person applying in
terms of section 24 of the Act for guardianship can only do so by showing that the existing guardian is not
suitable in terms of section 24(3). The Centre's submissions on the issues that had to be considered had
signicant impact on the judgment. The Court held that an interested party may be entitled to both care and
contact if it is in the best interest of the child concerned. It was held further that the High Court as upper
guardian of all children has the inherent jurisdiction to grant guardianship to any person without affecting
the rights of an already existing guardian.

Ex Parte WH and Others

58

This matter concerned an application for conrmation of a surrogate motherhood agreement. The
commissioning parents were two men who were married to each other. In order to ensure consistency and
develop a uniform practice in matters of this nature, the Deputy Judge President constituted a court to
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consider this application and to determine and provide guidelines on how similar applications should be
dealt with in the future.
Consequently, the Court invited the Centre to enter as amicus curiae to make submissions regarding the
correct approach in surrogacy arrangements. The Centre's argument included information regarding the
approach that should be followed where the genetic material used is not that of the parties; the approach
that should be followed when same sex couples apply for a surrogacy arrangement to be made an order of
court, as well as the steps that should be followed and factors to be considered to determine the best
interests of the child. Comparative foreign law was also included in the submissions, and these were fully
utilised by the Court.
It sets out guidelines for the process that must be followed in applications for orders conrming surrogacy.
In particular it makes it clear that there is to be no discrimination on the grounds of sexual orientation, and
that the 'bar should not be set too high' when it comes to who is suitable to be a parent – given the fact that
people who are able to have their own children through the usual biological functions are not restricted in
any way. Various safeguards are included that aim to ensure that the best interests of the child are
protected – in particular the provisions that ensure the process is undertaken for altruistic and not
commercial reasons.

"Children occupy a special place in the social, cultural and legal arrangements of most
societies. That this is so is understandable in recognition of both the vulnerability of children
and the almost instinctive need to advance their wellbeing and ensure their protection, as
well as the compelling human and social imperative to pursue and further their best interests
as they are set out in the path of developing their full potential and taking their rightful place
as full and responsible citizens of society. The preamble to the United Nations convention on
the Rights of the Child provides that 'the child, for the full and harmonious development of his
or her personality, should grow up in a family environment, in an atmosphere of happiness,
love and understanding"'.
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Ex Parte HPP and Others: Ex Parte DME and Others

In this matter the Gauteng Division of the High Court was tasked to consider the conrmation of two
surrogate motherhood agreements pursuant to section 292(1)(e) of the Children's Act (read together with
section 295 of that Act). Both applications for conrmation involved services rendered by a surrogacy
coordinator who provided surrogacy facilitation services against a fee, in casu, in the amount of R5000. Her

59

2017 (4) SA 528 (GP).

85

task as a surrogate coordinator would be to assist with (i) guiding and advising the surrogate mother; (ii)
referral of the surrogate mother to a clinical psychologist; (iii) any mediation with the surrogate mother
during the gestation period; (iv) if required, to manage any dispute resolution; and (v) in general,
overseeing the entire surrogacy 'journey'.
The following issues arose from this:
·

Whether the surrogacy facilitation agreements constituted a transgression of section 301 of the
Children's Act (which aims to prohibit commercial surrogacy); and

·

whether the court could conrm the surrogate motherhood agreements if it is found that the
agreements between the surrogacy coordinator (the coordinator) and the applicants were unlawful.

In both applications for conrmation it was pertinently stated that the fee charged by the coordinator did not
include any introduction fee to the surrogate mother. The coordinator argued that she was entitled to
choose her occupation in terms of section 22 of the Constitution and that section 301 of the Children's Act
should not deprive her of that right. The Court expressed concern that the services rendered by the
coordinator encroached upon the professional elds of recognised service providers and that the
coordinator's personal experience as a surrogate mother did not qualify her to render such services
The Court referred to the fact that the prohibition was recognised in most countries which implied that legal
commercial surrogacy was the exception rather than the norm. In South African law section 301 of the
Children's Act expressly prohibits payment in respect of surrogate motherhood agreements and provides
for limited exceptions only. These exceptions are:
·

Compensation for expenses that relate directly to the articial fertilisation and pregnancy of
the surrogate mother, the birth of the child and conrmation of the surrogate motherhood
agreement;

·

Loss of earnings suffered by the surrogate mother as a result of the surrogate motherhood
agreement; or

·

Insurance to cover the surrogate mother for anything that may lead to death or disability
brought about by the pregnancy.

The Court acknowledged that commissioning parents could nd themselves in a difcult position when
looking for a potential surrogate and unable to nd such a person within their immediate circle. In the
Court's view the solution could well be that a regulatory framework should be established which may
include a possible database of potential surrogate mothers. The possibility of abuse could be eliminated if
such a database was properly regulated. In the meanwhile, however, the only solution was to require that
anyone, including agencies, individuals or entities, has to le an afdavit. The court should then determine,
on a case-by-case basis, whether there was compliance with the Children's Act while bearing in mind that
commercial surrogacy is unlawful and that only certain expenses are allowed
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With regard to the coordinator's assertion that section 301 of the Children's Act limits her right to choose an
occupation in terms of section 22 of the Constitution, the Court found that it was not her right to exercise a
profession that was limited, but her right to require payment. The limitations contained in section 301 are
acceptable in an open and democratic society and are accordingly justiable in terms of section 36 of the
Constitution.
The declaration of unlawfulness then gave rise to the second question, namely whether the surrogate
motherhood agreement (which complied with all the requirements of the Children's Act and guidelines)
could be conrmed. In the view of the Court this implied that it should be established whether the unlawful
contract has tainted the lawful contract to such an extent that the lawful contract could not be endorsed.
The appropriate approach would be to endow the court with a discretion, which discretion should be
exercised keeping in mind the legislative framework and the ban on commercial surrogacy. The Court
thereupon paid regard to the notion that the surrogate mothers in both applications before the court did not
seem to be vulnerable women who may have been exploited. They were willing to engage in the surrogacy
process on a purely altruistic basis. The Court also considered the difculty in nding suitable surrogates,
which may well have been exacerbated by the absence of a proper regulatory framework pertaining to
potential surrogates. In addition, it was taken into consideration that the coordinator might have been
under the bona de impression that she was allowed to enter into agreements with the applicants. The
Court conrmed the surrogacy agreements despite the declaration of unlawfulness of the facilitation
agreements.
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ADVOCACY PUBLICATIONS
The Centre has produced research publications that aimed to address a number of challenges faced by
children and how these challenges are to be addressed in light with the constitution, international law and
regional law. The Centre has produced the following publications:

Justice for child victims and witnesses of
crimes
Child victims and witnesses of crime are amongst the most vulnerable
people in the justice system. The United Nations issued guidelines for their
protection in 2005. This publication sets out the guidelines in the South
African context.
Does South African law reect these guidelines? What are the challenges to
be faced in order to bring South African law and practice in line with these
international standards? Answers to these questions are provided in this
up-to-date analysis of the current state of the law.
This publication is a useful guide for students of law, as well as for practitioners who work with children in
the courts. Launched during the internationally recognised “16 days of activism to end violence against
women and children”, the publication is designed to be of assistance in the everyday working life of
presiding ofcers, prosecutors, defence lawyers, social workers, intermediaries and other professionals.

Children at the Centre: A Guide to the
Registration of Child and Youth Care Centres
Despite the fact that the Children's Act 38 of 2005 has been in operation for
nearly three years, many child care facilities (including facilities previously
referred to as children's homes) have not registered as child and youth
care centres as prescribed by the Act.
The Centre saw the need to provide some assistance in the registration
process and therefore put together a practical manual on registration of
Child and Youth Care Centres.
The aim of this manual is to provide practical guidance to child care
facilities through clarifying the registration requirements and procedures to be followed and through
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addressing the 'frequently asked questions'.

Promoting Effective Enforcement of the
Prohibition Against Corporal Punishment in
South African Schools
South Africa can boast that it was the second country on the African
continent (after Namibia) to ban corporal punishment when it passed the
South African Schools Act in 1996. Almost two decades later, as South
Africa government prepares to present reports to the African Committee
of Experts on the Rights and Welfare of the Child and to the UN Committee
on the Rights of the Child, a grave truth must be admitted. The General
Household Survey for 2012 showed that 15.8% of all children reported
having experienced corporal punishment in school during that year. That
amounts to 2.2 million children being hit in South African schools within one year.
Practice simply does not reect the law's promise. This report considers the prevalence of corporal
punishment in schools, and depicts the forms that it takes through numerous documented examples.
Ofcial ambivalence and weak regulatory systems are identied as part of the country-wide problem.
Improvements in some provinces are highlighted, and these are linked to deliberate programmatic
responses, giving rise to hopes that corporal punishment, if effectively tackled, can ultimately be
eradicated. In the conclusion to this report, Faranaaz Veriava prescribes a platform for action by
government, the South African Human Rights Commission and other civil society role players. It is time for
action.

Mud to bricks: A review of school
infrastructure spending and delivery
Dilapidated public school infrastructure can be found across the country,
but the problem is particularly acute in the Eastern Cape where the
majority of the so called 'mud schools' are located. On 04 February 2011,
following court action on the issue of mud schools, the Legal Resources
Centre, acting on behalf of 7 schools and the Centre for Child Law,
concluded a landmark settlement with the National Department of Basic
Education in which the Department committed to spend R8.2 billion from
1 April 2011 to 1 March 2014 to eradicate mud schools and improve
infrastructure of schools throughout South Africa.
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The Centre for Child Law commissioned Cornerstone Economic Research, to track school infrastructure
spending and delivery. The aim of the research was to assess what progress has been made in addressing
the issues that brought about the litigation. This study, amongst other things, makes the concerning nding
that the Department has woefully underspent the allocated school infrastructure funding for two years
running. The target for the number of schools to be built in 2011/2012 and 2012/2013 was 49. However,
only 10 schools had been completed at the end of the rst year.

Making Room: Facilitating the testimony of
child witnesses and victims
This publication comes almost 5 years after the Constitutional Court, in
Director for Public Prosecutions v Minister of Justice and Constitutional
Development, emphasised the need for special arrangements to be made
for child witnesses and victims testifying in court.
The publication considers data emanating from multiple sources which
assist in determining whether the state has complied with the
Constitutional Court order to improve court services for child witnesses
and victims. A number of sources are considered, including the 2009
report submitted by the Department to the Court, a 2012 survery report
commissioned by the Centre for Child Law, the 2014 Presentation: Portfolio Committee on Justice and
Correctional Services provided by the Department of Justice. A number of concerns are raised including
the fact that the method of collecting and recording information is inconsistent, making tracking of
provision of service very difcult; lack of accommodation resulting in some courts not having separate
waiting rooms for children; lack of job security for intermediaries who were often appointed on a contract
basis and not permanent basis; lack of toys to keep children busy; lack of refreshments for children.

Guidelines for legal representatives of children in civil matters
These guidelines were developed to ensure that the legal
representation of children in civil matters in South Africa
conforms to recognised standards. Experience of
representing children in civil matters has shown that it is a
eld of legal practice which can throw up challenges and
dilemmas that professionals are not always expecting.
These guidelines will assist children's legal representatives
to understand their role,explain their role to the child and to
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others, and to ensure good practice and adherence to appropriate ethical standards.

Budgets and Bricks: Progress with school infrastructure
following the Rivonia Primary School
The study, Budgets & Bricks: Progress with school infrastructure
following the Rivonia Primary School case was researched and written by
Carmen Abdoll of Cornerstone Economic Research. The report explores
whether the Gauteng Department of Education's (GDE) promises in the
Rivonia Primary School case have been met and whether the GDEs plan
on infrastructure is sufcient. The GDE was responsible for analysing and
providing for school infrastructure, but due to poor planning (primarily the
failure to account for future growth of learners) there were 20 000 learners
without a school place at the start of 2016. The report grapples with the
question of whether GDE's spending for 2015 is sufcient –and the task is
hampered by the fact that the available data is limited, and the data that is
available is problematic.
Strategic litigation has proved effective in relation to the right to basic education in South Africa. It has also
placed information about government plans and budgets into the public domain.
However, the effectiveness of litigation can really only be measured if we follow up cases for some time after
a judgment has been handed down by the courts, and if we track the progress made against promises.
This study does just that. The nal verdict on the effectiveness of the court order lies with the reader.

The Size of the Pie and How to Cut It: Assessing the NAWONGO Case
and the Effects on Social Welfare Allocations
for Children
South Africa has a positive history of welfare organisations providing
services that are subsidised by the State. However, over recent years
there has been a reduction in the proportion of funds that the Department
of Social Development has been providing in transfers to non-prot
organisations (NPOs). This diminution of funding, together with problems
of late payments, has seen NPOs providing services to children becoming
increasingly cash-strapped. It was in this context that the National
Association of Welfare NGOs (NAWONGO) took the Free State
government to court on the issue of funding for NPO service delivery.

91

This monograph is an important record of the litigation, within the broader context of contemporary
developments in welfare funding. Although the NAWONGO litigation may not have achieved everything
that it aimed for, it has had an impact on the landscape of the funding for welfare services – particularly with
the development of a model.
In addition to documenting and analysing the different phases of the case, the monograph describes the
approach adopted by KPMG (of estimating the full needed cost of service delivery, and then considering
different ways to use the much smaller available pot), and how this was rened over the course of the case.
The monograph then provides an analysis of DSD budgets in the Free State which explores the trends from
before the NAWONGO case to date. The focus is on allocations for children's services, and the idea is to
track whether the case has, in fact, made a positive impact. The results are disappointing because, in real
terms, the transfers to NPOs have reduced in the Free State province.
A discussion of proposals developed by Cornerstone Economic Research in respect of NPO funding is
included, as well as an exploration of the latest draft of national DSD's nancial awards policy. The
monograph concludes with recommendations for improved funding of NPO services, and in particular
funding for children's services.

Advocacy Brief: Advancing the Rights of Children with Disabilities
Children with disabilities are among the most vulnerable
people in South Africa. Recent reports point to the harsh
realities of their daily lives. The extent of the risks and
vulnerabilities faced by children with disabilities points to the
need for civil society organisations to step up their advocacy,
research and litigation efforts and work strategically to break
down the barriers experienced by children with disabilities.
Using the law is one way in which this can be achieved. For
almost 20 years, the Centre for Child Law has successfully used the law to establish, protect and afrm
children's rights. The Centre therefore wants to encourage and empower the sector to use the law for the
benet of children with disabilities.
The content of this advocacy brief is based on information shared by organisations active in the children's
and disability rights sectors at consultative workshops organised by the Centre in 2015 and 2016. The
workshops identied common difculties and barriers that can be addressed through legal intervention.
This publication is offered as a resource to colleagues in the children's rights and disability rights sectors to
advocate for the shared recommendations.

92

CONSTITUTIONAL EDUCATION THROUGH THE
CHILD LAW MOOT
The Centre's Child Law started 9 years ago and is one of the ways that promote child law and aim to
cultivate an interest that will ensure that there is an increase in child rights lawyers.

Some of the

participants of the Child Law Moot became candidate attorneys and pursued their Master's degrees in
Child Law. Over the years, the number of participant universities have grown. The Centre is grateful to all
advocates, attorneys, students and Justice Jody Kollapen who have for all the 9 years availed themselves
as judges for the Child Law Moot.
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CONCLUSION

This report has focused on only the most important of the Centre's cases in terms of jurisprudential impact.
The precedents set are important, and have established child law as a eld of law in South Africa that is
constantly growing and developing – which was one of the central aims of the Centre, as articulated at its
inception in 1998. In addition, some cases that resulted in court orders by agreement have also been
included, particularly where they had broad impacts affecting hundreds of thousands of children, as in the
foster care case and the mud schools case. This indicates a willingness to forgo precedent where rights
can be better realized through engagement and agreement.
The litigation project, established in 2004, aimed to “set precedents, thereby changing the attitude of the
courts”, and to “establish the content of legal rights and protection of children”. The achievement of this
goal is well advanced, with South Africa law reports now well populated with child rights judgments that
draw on international, regional and constitutional law, which has created a uniquely South African brand of
child law. A further initial aim was to “push forward the boundaries of the law relating to children”. There is
evidence of this in the fact the judgments are strong on protection but have also, in some instances, made
important gains for the recognition of children's autonomy – particularly the Teddy Bear Clinic and the
Hoërskool Fochville cases. The development of creative remedies, including supervisory orders and
declaratory orders that 'deem' lapsed orders not to have lapsed are further examples of new frontiers that
the Centre has ventured beyond.
Another aim was to 'hold government accountable on their responsibilities towards children' – and there is
demonstrable progress in this regard – including an order by agreement in the foster care crisis that the
Minister of Social Development had acted unconstitutionality by not devising a systemic solution in the 6
years she had been granted by the court through two court orders. The many orders directing government
and parliament to ensure that legislation aligns with the Constitution, or to deliver goods or services to
children, or to provide redress for breaches of right, all contribute to duty bearers being held accountable.
Finally, the litigation project aimed to “build experience and knowledge in children's litigation”. The
Centre's in-house litigators, both advocates and attorneys, have argued many case but the Centre has also
drawn practitioners in private practice into the specialized eld of child law, spreading knowledge on
effective litigation of children's rights. Furthermore, through teaching and supervision of law students and
hosting an annual child law moot, the Centre has guided a new generation of graduates interested in this
eld of law.
Constitutional Court Judge, Edwin Cameron was interviewed by independent evaluators undertaking an
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evaluation in 2012. He said the following: “The Centre for Child Law regularly intervenes in the
Constitutional Court in child-related litigation to make submissions and to present oral argument.
Invariably its interventions are of a high calibre - thoughtful, deeply-grounded, thoroughly researched and
internationally located. On top of these qualities, the substance of the submissions is often imaginative
and innovative. The oral interventions themselves, often undertaken by Dr Ann Skelton, always prove
impressive and informative, and challenge received thinking in relation to the law's duty to children.
Through its work, the Centre continues to make a signicant impact on the development of child law in
fostering the rights of children and extending the protections afforded them.”
This report has provided an updated landscape of the Centre's litigation achievements, which shows that
its early successes and hallmarks of quality have been consolidated, and that it continues to provide
valuable and tangible outcomes for children through advancing their rights via the courts.
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