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ANSWERING AFFIDAVIT

I, the undersigned,
ZIT A MULAMBO HANSUNGULE
do hereby make oath and state that:
1.

I am the Senior Project Coordinator: Research, Monitoring and Evaluation Unit
of the Centre of the Centre Child ("CCL"). I am duly authorised to depose to this
affidavit. The CCL is situated at the University of Pretoria, Law Building, Room
4-31, Lynnwood Road, Hatfield, Pretoria.

2.

2.1.

The facts contained in this affidavit fall within my personal knowledge, save
where the context indicates otherwise, and are to the best of my knowledge
and belief both true and correct.

2.2.

In those instances where I rely on facts relayed to me by others, I believe such
information is both true and correct. I will, where possible, attach the requisite
confirmatory affidavits.

2.3.

I will, during the course of this affidavit, make reference and rely on several
annexures. I ask that they be read as if specifically incorporated in my affidavit.

3.

3.1.

I have read -

the founding affidavit deposed to by Ebenezer Nkosinathi Diad Ia ("Diadla" or
"the deponent") received on 19 November 2019 at 12:19; and

3.2.

the supplementary affidavit deposed to by Dladla received on 20 November
2019 at 15:05.

4.

I will, in what follows, provide the CCL's response thereto:

INTRODUCTION

5.

On 28 November 2017 the Honourable Justice Louw J granted an Order in the
following terms ("the 2017 Order"):

2.

It is declared that:

2. 1

The delay by the first respondent in preparing and
introducing before Parliament amending legislation to
produce a comprehensive legal solution in respect of the
foster care system is unconstitutional, unlawful and invalid;
and

2.2

The delay in putting in place the necessary mechanisms,
structures, resources to ensure that the foster care system
operates in a sustainable and effective manner is
unconstitutional, unlawful and invalid.

3.

The declarations of invalidity in paragraph 2 are suspended for
24 months tram the date of this order.

4.

The first respondent is directed, within 15 months of this order
to prepare and introduce before Parliament the necessary
amendments to the Children's Act 38 of 2005 and/or the Social
Assistance Act 13 of 2014, to produce a comprehensive legal
solution regarding the foster care svstem.

5.

During the period of suspension referred to in paragraph 3 and
notwithstanding section 159(1)(a) of the Children's Act 38 of
2005, the following interim regime will be in place:
5.1

Any foster care order which, as at the date of this order, is
in existence or has lapsed due to non-extension shall be
deemed to be validlv in place for 24 months from the date
of this order or until the child subject to the order turns 18,
whichever comes first; and

5. 2

Notwithstanding the terms of this order, nothing shall
prevent a Children's Court during the existence of this
order and/or after it has lapsed, from hearing a matter and
making an appropriate order in terms of the Children's Act
regarding a foster care order falling within the ambit of this
order, which may include extending, terminating or varying
the foster care.

6.

The second respondent is directed to effect payment of all foster
care orders referred to in paragraph 5 above, effective from the
date of this order.
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7.

At six-monthly intetvals calculated from the date of this order,
the first respondent must file a report with this Court and the
applicant, setting out:

7. 1

The progress made in giving effect to paragraph 4 of this
order; and

7.2
8.

any other matter she may consider necessary to report on.

At six-monthly intetvals calculated from the date of this order,
the third to eleventh respondents, and the thirteenth to twenty
first respondents, must file a report with this Court and the
applicant, setting out any difficulties experienced in relation to
the interim regime dealt with by paragraph 5 of/his order.

(own emphasis added)
6.

The applicant ("the Minister") has failed to comply with the terms of the 2017
Order and, consequently, now seeks a limited extension. The terms sought to be
extended being:

6.1.

The period of suspension in respect of the declarations of invalidity (as
provided for in clause 3 of the 2017 Order); and

6.2.

The requirements relating to the filing of the 6-monthly reports (as provided in
clauses 7.1 and 7.2 and not clauses 5.1 and 5.2).

7.

The CCL is not, in principal, opposed to an extension of the 2017 Order; it
accepts, as it must, and as a consequence of the failures of the Minister, that it
is absolutely necessary that an Order be put in place to protect the interests of
the beneficiaries. The CCL, rather, opposes the application on the basis that:

7.1.

One, it believes that the Minister has not properly, or at all, dealt with all the
facts relevant to the matter at hand and that may have a bearing on the relief
sought.

7.2.

Two, and despite allegations to the contrary, it believes the solution advanced
by the Minister does not, on any interpretation, constitute a "comprehensive
legal solution" of the kind envisaged in the 2017 Order, or at all.

7.3.

Three, and perhaps most importantly, it believes that the limited relief sought
by the Minister is woefully inadequate and, if granted in its present form, would
leave the beneficiaries it alleges it wishes to protect without appropriate

recourse.
8.

I will, in what follows, seek to expand on these core issues. I will do so by
organising the remainder of this affidavit as follows:

8.1.

I will begin by providing a complete synopsis of the material factual
background to this application.

8.2.

I will thereafter address the allegations made by the Minister regarding the
(alleged) existence of a "comprehensive legal solution".

8.3.

I will then seek to deal with Minister's contentions regarding the "negative
impact if the extension is not granted".

8.4.

I will then, and before providing a short conclusion, deal with the remedy
proposed by the Minister in her notice of motion.

9.

These aspects will be dealt with separately, in turn, and under their own
respective headings.

THE MATERIAL FACTUAL BACKGROUND
10.

The challenges relating to foster care and the need to develop a comprehensive
legal solution did not only arise in 2017. They have been ongoing for almost a
decade. In this regard:

10.1.

On or about 10 May 2011, the Honourable Justice Claasen J granted an
Order, attached hereto as annexure "CCL 1", that read, in relevant part, as
follows:
"3.

Notwithstanding the provisions of section 314 of the Children's Act 38
of 2005, any foster care order that was granted prior to 1 April 2010
that has not yet expired, shall, when it becomes due to expire, be dealt
with under an administrative process following the procedure
previouslv provided for in terms of the Child Care Act 74 of 1984 and
the regulations thereto.

4.

The procedure set out in paragraph 3 will continue to be followed until
31 December 2014 or until such time as the Children's Act 38 of2005
is amended to provide for a more comprehensive legal solution,
whichever happens first.
All foster care orders that have expired since 1 Apri12010 are deemed

5.

not to have expired and are herebv extended for a period of 2 (two)
years from the date of this order.

"

(own emphasis added)
10.2.

On or about 8 June 2011, and as a consequence of certain unintended
consequences arising in respect of the administrative process provided for,
the Order of 10 May 2011 was varied. A copy of the Order of 8 June 2011 is
attached, for ease of reference, hereto marked annexure "CCL 2".

10.3.

The

Minister,

despite

having

three-and-a-half-years

to

develop

a

comprehensive legal solution, failed to do so; this, in turn, resulted in the
Minister launching

an

urgent application

seeking an

extension.

On

12 December 2014, the Honourable Justice Sasson J granted the request.
The Order, which is attached hereto marked annexure "CCL 3", provides in
relevant part as follows:

"2.

That paragraph 4 of the order granted by His Honourable Justice
C/aasen Jon the 10th May 2011 be extended to read as follows:

(i)

The procedure set out in paragraph 3 will continue to be
followed until 31 December 2017 or until such time as the
Children's Act 38 of 2005 is amended to provide for a
comprehensive legal solution or whichever happens first.

That paragraph 5 ofthe order granted by his Honourable Justice

3.

Claasen Jon the 10th May 2011 be extended to read as follows:

(i)

All foster care orders that have expired since 1 April 2010
are deemed not to have expired and are herebv extended
for a period of 2 (two! vears from the date of this order.

"
(own emphasis added)
10.4.

The Minister, yet again, and despite the lapse of the further two-year period,
failed to provide a comprehensive legal solution. The Minister, moreover, took
no steps to extend the Order of 12 December 2014. The foster care orders,
accordingly, lapsed; leaving several hundred thousand children at risk.

11.

The failure by the Minister to provide inter alia a "comprehensive legal solution"
resulted in the CCL being forced to bring an urgent application on behalf of all
those affected to:

11.1.

One, make provision for an interim mechanism that would ensure that the
children who had been placed in foster care would not be prejudiced by the
continual failures.

11.2.

Two, demanding that the Minister - on pain of being found to be violating
children's constitutional rights - provide the much awaited "comprehensive
legal solution".

12.

The matter came before the Honourable Justice Louw Jon 28 November 2017
and, by consent, the 2017 Order was granted. The 2017 Order made it clear that
the applicant must do, at least, three things, namely:

12.1.

One, the applicant must- within 15 months (i.e. 28 April 2019)- "prepare and
introduce" to Parliament a comprehensive legal solution regarding the foster

care system that addresses the systemic challenges.
12.2.

Two, the applicant must eradicate the substantial backlog of foster care
applications so as to avoid further foster care orders lapsing due to them not
being extended on time; and

12.3.

Three, the applicant must report- at six-monthly intervals- to this court with,
inter alia, its progress in developing a comprehensive legal solution.

12.4.

Four, the 2017 Order also provided for the foster care orders, which were in
existence at that time or had lapsed due to non-extension, to be deemed to
have not lapsed.

13.

In or about April 2018 it came to the CCLs attention that several possible issues
existed that could stall compliance with the 2017 Order. The CCL, accordingly,

and on 23 April 2018, directed a letter to the Office of the State Attorney setting
out its concerns. I attach the letter hereto, marked annexure "CCL 4". These
included:
13.1.

Its concerns that the processes to ensure that the Social Assistance
Amendment Bill would be finalised had been delayed (or were at the risk of
being delayed).

13.2.

Its concerns that an older version of the Third Children's Amendment Bill had
been circulating for discussion that did not include a comprehensive legal
solution of the kind envisaged by the 2017 Order.

13.3.

Its concerns that the Minister would not meet the timeframes set out in the
2017 Order due to inter alia the shortened parliamentary sessions for 2018
and 2019 because of the general election.

14. The CCL received no response to its letter. The CCL did, however, receive a
"progress report" from the Minister on or about 28 May 2018; that I attach hereto,

for the sake of completeness, as annexure "CCL 5". On 9 July 2018, the CCL
provided its reply. The reply is attached hereto, marked as annexure "CCL 6";
the reply, importantly, notes inter alia the following concerns of the CCL:
14.1.

Its concern that the adoption of a process to develop a comprehensive Child
Care and Protection Policy would detract from- and cause significant delays
to- the provision of a comprehensive legal solution for the foster care crisis.

14.2.

Its concern that no mention had been made in the report on whether (or not)
an Amendment Bill had been drafted to provide for a comprehensive legal
solution.
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14.3.

Its concerns about statements made by the Chairperson of the Committee of
Social Development that the Social Assistance Bill would be formally
withdrawn thereby setting back the process of developing a comprehensive
legal solution.

15.

Thereafter there were several exchanges between the respective parties during
the period 13 August 2018 and 12 October 2018. The most notable being the
following:

15.1.

On 30 August 2018, the CCL wrote a letter addressed to the Office of the State
Attorney. I attach the letter hereto marked annexure "CCL 7". The letter
conveyed:

15.1.1.

One, our concerns regarding the August 2018 iteration of the Third
Children's Amendment Bills that, in our opinion, fell short of providing a
comprehensive legal solution to the issue of foster care.

15.1.2.

Two, our concerns regarding the handling of foster care orders that had
lapsed and the growing backlog.

15.1.3.

Three, our request to meet with Minister of Social Development to discuss
"strategies that can be used to pre-empt a crisis in 2019".

15.2.

On 12 October 2018, we received a response. I attach the response hereto,
marked annexure "CCL 8". The response, in a nutshell, was that all is well and
that there was no need for concern.

16.

We, despite the view taken by the Minister, thereafter met with various official on
two occasions:

16.1.

The first was in December 2018. We were advised at this meeting that the
Children's Amendment Bill would be tabled within the timeframes provided for
in the Order (i.e. on or before 28 February 2019).

16.2.

The second meeting was in February 2019. The following is of importance:

16.2.1.

We were told, in no uncertain terms, that in their view the Minister had
complied, in full, with the terms of the Order (the Minister, as a matter of
fact, had not).

16.2.2.

We were also told that, and as a consequence of this alleged state of affairs,
that there was no need to develop a contingency plan for a situation such
as the present.

17.

On 25 April 2019, the applicant filed a further "progress report''. I attach a copy
hereto, marked annexure "CCL 9". The report, in summary, repeats the
sentiments earlier conveyed to us by the officials that the Minister had complied
with her obligations in terms of the Order.

18.

The Minister had not complied, as we explained in our reply dated 21 May 2019,
attached hereto as annexure "CCL 1 0". In this regard we pointed out the
following:

18.1.

One, that the Children's Amendment Bill ("Bill") had not- as a matter of fact
-been tabled but rather only introduced. There is marked difference between
the two processes.

-zr"W
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18.2.

Two, that we remained unconvinced that the Bill provided a comprehensive
legal solution of the kind envisaged in the Order. We, accordingly, requested
the applicant to provide:
7. 1

A copy of the explanatory summary to the Bill. ...

7.2

Details on how the Children's Amendment Bill - as submitted to
Parliament- creates a comprehensive legal solution to the foster care
crisis as [envisaged] by the High Court [O]rder.

7.3

[An explanation on] [h]ow ... the submitted Bill puts in place the
necessary mechanisms, structures, resources to ensure that the foster
care system operates in a sustainable and effective manner that is
constitutionally compliant."

18.3.

Three, that there was a "high possibility" that the Bill would not be finalised by
28 November 2019 and consequently, what plans (if any), were in place to
prevent a repeat of the 2016/2017 debacle.

19.

A response to our reply was received on 23 May 2019. I attach the response
hereto, marked annexure "CCL 11". In it the Minister-

19.1.

admits that the Bill was not "introduced or tabled" in Parliament;

19.2.

records her view, without any explanation, that clause 10 of the Social
Assistance Amendment Bill provides for the comprehensive legal solution
required in terms of the Order; and

19.3.

says that she will inform us in "due course" as to her plan if the Bill is not
passed by the deadline.

20.

On or about 5 August2019, the CCL addressed a further letter to the Minister. I
attach the letter hereto, marked annexure "CCL 12". The letter followed certain
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remarks made by officials employed by the National Department of Social
Development during the course of a meeting of the National Child Care and
Protection Forum; the letter is self-explanatory. In essence it reiterated inter alia
our previous concern that20.1.

the Bill did not provide for a comprehensive legal solution; and

20.2.

it was highly unlikely that the Bill would be passed (especially considering the
myriad other issues that had arisen as a consequence of the Bill being rushed
through).

21.

The letter went unanswered.

22.

On 7 November 2019, we attended a meeting with the Acting Director General
of the Department of Social Development. The meeting was essentially a belated
request that we now, despite our forewarning, consent to an extension of the
2017 Order. In order to properly consider the request, we asked that they provide
us with a proposal detailing -

22.1.

the plan vis-a-vis the urgent application that would need to be brought to
extend the Order; and

22.2.

their view on how the current version of the Bill provides for a comprehensive
solution to the issues regarding foster care.

23.

A follow-up letter to this meeting was sent on 12 November 2019. It is attached
hereto, marked annexure "CCL 13". There was no response to this letter and,
particularly, the requests made.
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24.

On 14 November 2019, we received a letter from the Acting Director General of
the Department of Social Development (the letter though is dated 11 November
2019). It is a letter in response to our requests at the meeting. I attach it hereto,
marked annexure "CCL 14". The letter is

a reiteration of the generic view

adopted by the Minister in relation to the issues.
25.

The CCL, unsatisfied, sent a further letter dated 18 November 2019. It is attached
hereto, marked annexure "CCL 15". It yet again calls on the applicant to explain
the alleged comprehensive solution. The letter went unanswered.

THE ALLEGED COMPREHENSIVE SOLUTION
26.

The deponent alleges that "the Children's Amendment Bill, 2019" provides a
"sound basis for a comprehensive solution". The deponent goes onto include
certain provisions, we presume, in support of this proposition. The problem is
two-fold:

26.1.

Firstly, on the Minister's own version, they remain without a comprehensive
solution to the foster care crisis. The provisions identified provide only a
"sound basis" for such solution.

26.2.

Secondly, and perhaps more importantly, the provisions do not, in actual fact,
provide a solution at all the crisis. I explain:

26.2.1.

The first provision identified by the applicant as part of her solution is clause
25 of the Bill. The clause would allow children's courts to grant caregivers,
in defined circumstances, guardianship. The problem, however, is that the
applicant assumes that all caregivers will, and as a consequence, apply for
guardianship. This is not only unlikely but improbable.

\ ct\
26.2.1.1.

A foster care placement is, per definition, temporary. A caregiver,
consequently, and in most instances, does not foster a child with a view
to the child becoming part of his/her/their family. It is rather done for
altruistic reasons to provide a temporary home to a child in need.

26.2.1.2.

A foster care placement, moreover, is accompanied by a foster care
grant ("FCG"). The FCG, at present, is R1000 per month. The purpose
of this "larger" grant is to incentivise caregivers to take in children rather
than having them languish in institutional settings. A "guardian", by
contrast, would not receive the FCG; rather they would be entitled to a
child support grant ("CSG") in the amount of R430 per month.

26.2.2.

The second set of provisions identified by the applicant as part of her
solution are clauses 57. 81 and 89 of the Bill. These provisions relate to the
child protection system, as a whole, and will not contribute significantly, or
at all, to the crisis in the foster care system.

26.2.3.

The third provision identified by the applicant as part of her solution is
clause 91 of the Bill. The provision provides for a court, in exceptional
circumstances, to grant a reprieve to individual children whose orders were
not extended on time. This is not, with respect, a systematic solution.

26.2.4.

The last provision identified by the applicant as part of her solution is clause
99 of the Bill. The provision aims to provide for the "monitoring long-term
foster care placements". It requires social workers, annually, instead of biannually, and for the duration of the foster care order to provide supervision
services and report thereon to the court. This will, obviously, increase the
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social workers workload not decrease it as contended by the Minister. It
also provides no systemic solution.
27.

The solutions proffered, although a step in the right direction, are not on their
own (or together) a comprehensive legal solution of the kind envisaged in the
2017 Order.

28.

The real problem, we submit, lies in the gateway provision; that being the
provision that defines the circumstances when a child is in need of care and
protection (section 150(1)(a) of the Children's Act 38 of 2007). It is our
considered view that unless this provision is amended the more than 1 million
orphans and abandoned children living with relatives will remain eligible for foster
care; even if they are not abused or neglected or otherwise in need of care and
protection.

29.

This, in turn, will leave the system in the same situation that it is at present (and
has been since 2011 ). A system that is overburdened and not financially
sustainable, and most importantly, draining vital resources from other care and
protection services that are urgently needed.

THE NEGATIVE IMPACT IF THE EXTENSION IS NOT GRANTED

30.

We accept, as we must, that there will be deleterious consequences if the
extension vis-a-viz the deeming provisions and the development of a
comprehensive solution is not granted (we are not convinced though that the
same holds true for the "negative finding" (i.e. the declaratory orders) against the
Minister).

31.

We also accept, as we must, that several negative effects would be experienced
if the 2017 Order were allowed to lapse. We are, however, unsure whether these
negative effects would include South Africa being

"challenged on the

international front for its failure to comply with its declarations in respect of the
rights of children, especially the rights in the UN Declaration of Children's Rights
(sic)".

32.
32.1.

In this regard, the following is noteworthy:
The United Nations Committee on the Rights of the Child in its Concluding
Observations to South Africa after its latest report to the said Committee,
stated the following in relation to the foster care system:
"40. The Committee recommends that the State party, while keeping its
focus on family-/ike alternative care:
(a)

Expedite actions to resolve systemic challenges in the foster care
system and come up with sustainable arrangements for alternative
care and their monitoring, based on wide consultation with children,
parents and extended families as well as civil society organizations
and professionals working on alternative care;

(b)

Expedite the revision of the Social Assistance Act aimed at introducing
an extended support grant for families caring for orphans, while
ensuring adequate and feasible monitoring mechanism;

(c)

Shorten the placement of children in residential care as much as
possible, through timely family reintegration and shorter period for the
placement review;

(d)

Strengthen monitoring of the quality of care in residential institutions,
including on their adherence to minimum norms and standards, on
protection from CRC/CIZAF/C0/2 12 violence and abuse and on
provision of care and individual development plans; and provide
accessible channels for reporting,

monitoring and remedying

maltreatment of children;
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(e)

Reduce regional disparity in funding CYCCs and ensure all CYCCs
are registered;

(f)

Allocate

sufficient resources

and

build

capacity

of relevant

professionals to improve responses of alternative care mechanisms to
meet the needs of children deprived of family environment.
(g)

Consider ratifying the 2007 Hague Convention on International
Recovery of Child Support and Other Forms of Family Maintenance."

32.2.

The United Nations Committee on Economic, Social and Cultural Rights,

in its Concluding Observations to South Africa released in October 2018,
stated the following in relation to the foster care system:
"57. The Committee recommends that the State party:
(c)

Expedite the adoption of the Social Assistance Amendment Bill to
increase the level of child support grant for orphaned and abandoned
children living with relatives, for which it has already earmarked funds;

83. In accordance with the procedure on follow-up to concluding
observations adopted by the Committee, the State party is requested to
provide, within 24 months of the adoption of the present concluding
observations [Ed. le before Oct 2020}, information on the implementation of
the recommendations contained in paragraphs 48 (a) and (c) (concerning
the preparation of a composite index on the costs of living and access to
social assistance for adults between 18 and 59 years of age), 57 (c)
(concerning the adoption of the Social Assistance Amendment Bill) and 73
(b) (access to education for children of undocumented migrants, refugees,
asylum-seekers) above."

33.

It is clear then that, and on the international arena, the Minister continues to
uphold her international obligations. We do, however, wish to reiterate that this
should be in both form- and substance- with the ultimate aim of ensuring that the
burden on the foster care system is deal with comprehensively.

THE PROPOSED REMEDY

34.

The CCL is of the view that the proposed remedy is wholly inadequate. In this
regard-

34.1.

we believe that it fails to advance the finalisation of a comprehensive legal
solution as a matter of urgency; and

34.2.

we believe that it does not appropriately, or at all, craft an interim measure
that will ensure that the foster court orders that are due to lapse are properly
resolved.

35.

Our concern seems to be shared by the

11th

and 21'1 respondents who, on

21 November 2019, directed a letter setting out their views in relation to remedy.
I attach the letter hereto, marked annexure "CCL 16".
36.

In order to ensure that the matter is dealt with urgently and to ensure that there
is adequate protection we propose the following:

36.1.

That the declaration of invalidity provided in the 2017 Order be further
suspended for a period of 12 months.

36.2.

That the Minister be directed, within 8 months of the granting of this Order, to
formally table the Children's Amendment Bill in Parliament.

36.3.

That during the period of suspension, and notwithstanding section 159(1 )(a)
of the Children's Act 38 of 2005, the following interim regime will prevail-

36.3.1.

any foster care order which, at the date of this order, is in existence or has
lapsed due to non-extension shall be deemed to be validly in place for
12 months from the date of this order or until the end of the year in which
the child subject to the order turns 18, whichever comes first; and
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36.3.2.

notwithstanding the terms of this order, nothing shall prevent a Children's
Court during the existence of this order and/or after it has lapsed, from
hearing a matter and making an appropriate order in terms of the Children's
Act regarding a foster care order falling within the ambit of this order, which
may include extending, terminating or varying the foster care order.
That the Minister must, at three-monthly intervals as from the date of this

36.3.3.

Order, file a report with this court and the CCL, setting out36.3.3.1.

the details of comprehensive legal solution proposed and how it
addresses the systemic challenges the system faces;

36.3.3.2.

the progress that has been made towards tabling the Children's
Amendment Bill;

36.3.3.3.

the progress in dealing with the foster care backlogs as reported by the
third to the eleventh respondents; and

36.3.3.4.

the

progress that has been

made towards

preparing for the

implementation of the Social Assistance Amendment Bill; specifically,
the extended child support grant.
36.4.

That the Minister, through a circular, inform all relevant stakeholders of the
terms of this court order. A draft of such circular to be sent to the respondent
for comment.

CONCLUSION

37.

In conclusion it is clear that:
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37.1.

One, it is incorrect, for the Minister to allege that we have, "but for minor
suggestions raised verbally in meetings", not raised any objections to the
process and substance of the reports.

37.2.

Two, it is further incorrect for the Minister to suggest she has been compelled,
due to no fault of her own, to only now urgently act to prop up the foster care
system.

37.3.

Three, it is lastly incorrect for the Minister to allege that she has devised a
comprehensive solution to the foster care crisis. There are (and remain)
substantial pitfalls if the Bill is passed (unamended).

38.

That said, we nevertheless are compelled to support the belated application of
the Minister. We do, however, urge the court to grant an Order along the lines
proposed in para 36 herein and not in accordance with the Minister's notice of
motion.

DEPONENT

SIGNED and SWORN TO before me, at Pretoria on this the QO-day of November
2019, by the Deponent who has acknowledged that she knows and understands the
contents of this Affidavit and she has declared that she has no objection to taking the
oath, and she regards the oath as binding on her conscience and she has uttered the
following words:- "I swear that the contents of this Affidavit are true, so help me God."

FULL NAMES:-

...........................,............................. ..
~

.

HELENE DAVIOTSZ
t:~ Commissioner of Oaths
. ··
Attorney
University of Pretoria Law Clinic
1107 South Street, Hatfield
•
Pretoria,._.Gauteng
... ---- ...

____ __
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COMMISSIONER OF OATHS
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IN THE NORTH GAUTEN HIGH COURT, PRETORIA
(REPUBLIC OF SOUTH AFRICA)

Case number: 21726/11

Before the Honourable Justice T-olmayCictC< >"-11
On 10 May 2011

In the matter between:Applicant

CENTRE FOR CHILD LAW

and
1st

Respondent

MINISTER OF SOCIAL DEVELOPIVIENT
SOUTH AFRICAN SOCIAL SECURITY AGENCY ...

· 2"d Respondent, ·

MEC FOR HEALTH AND SOCIAL DEVELOPMENT,

3'd Respondent

LIMPOPO
MEC FOR HEALTH AND SOCIAL DEVELOPMENT,

4th

Respondent

MPUMALANGA
MEC FOR HEALTH AND SOCIAL DEVELOPMENT,

51h Respondent

GAUTENG
MEC FOR SOCIAL DEVELOPMENT, WOMEN,

6th

Respondent

CHILDREN AND PEOPLE WITH DISABILITIES,
NORTHWEST
MEC FOR SOCIAL DEVELOPMENT,

ih Respondent

FREE STATE
MEC FOR SOCIAL DEVELOPMENT,

gth

Respondent

gth

Respondent

NORTHERN CAPE
MEC FOR SOCIAL DEVELOPMENT,
KWAZULU-NATAL
MEC FOR SOCIAL DEVELOMENT,
EASTERN CAPE

101h Respondent

(~~J,
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Z\'1\\\-
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MEC FOR SOCIAL DEVELOPMENT,

11 1h Respondent

WESTERN CAPE

Having heard counsel for the parties and having read the documents filed on record,
it is ordered (by agreement between the parties) that:

1.

Non compliance with the provisions of Section 35 of the General Law
Amendment Act 62 of 1955 be condoned;

2.

The forms and service provided for in the rules bfthis Honourable Court,.are
dispensed with and that this matter be disposed of in an urgent manner as
contemplated by rule 6(12) of the rules of this H.onourable Court;

3.

Notwithstanding the provisions of section 314 of the Children's Act 38 of 2005,
any foster care order that was granted prior to 1 April 2010 that has not yet
expired, shall, when it becomes due to expire, be dealt with under an
administrative process following the procedure previously provided for in terms
of the Child Care Act 74 of 1984 and the regulations thereto.

4.

The procedure set out in paragraph 3 will continue to be followed until 31
December 2014 or until such time as the Children's Act 38 of 2005 is amended
to provide for a more comprehensive legal solution, whichever happens first

5.

All foster care orders that have expired since 1 April 2010 are deemed not to
have expired and are hereby extended for a period of 2 (two) years from the
date of this order.

6.

All foster care orders that expired within a period of not mot·e than 2 (two)
years prior to 1 April 2011, are deemed not to have expired and are hereby
extended for a period of 2 (two) years from the date of this order.

7.

The

3rd

to 11 1h Respondents shall direct the relevant social workers to identify

foster care orders referred to in paragraphs 5 and 6 that should be extended,
and must extend them administratively following the procedure that was
previously provided for in terms of the Child Care Act 74 of 1984 and

tbe

·· • regulatjons·thereto. ·

8.

The administrative extensions referred to in paragraphs 5 and 6 shall be
communicated to the 2"d Respondent as soon as they are effected.

9.

The First Respondent shall publish a copy of paragraphs 3 to 8 of the order in
the Government Gazette within fifteen days of the date of this order and the
Second to Tenth respondents shall notify all designated child protection
organisations in the applicable provinces.

10.

In the event that any of the parties cannot comply with a directive in
paragraphs 3 to 8, they may approach this Court for appropriate relief.

11.

Each party to pay their own costs.

REGISTRAR
NORTH GAUTENG HIGH COURT
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CASE NO: 21726/2011
IN THE NORTH GAUTENG HIGH COURT, PRETORIA
(REPUBLIC OF SOUTH AFRICA)
(
.
.PRETORIA 08 JUNE 2011
!

,BEFORE THE HONOURABLE MR JUSTICE CLAASSEN
'
'
.In
the matter between:

~ENTRE FOR CHILD LAW

APPLICANT

~NO
i

1ST RESPONDENT
~INISTER OF SOCIAL DEVELOPMENT
2No RESPONDENT
pOUTH AFRICAN SOCIAL SECUIRTY AGENCY
3Ro RESPONDENT
MEC FOR HEALTH AND SOCIAL DEVELOPMENT
LIMPOPO
4TH RESPONDENT
MEG FOR HEALTH AND SOCIAL DEVELOPMENT,
MPUMALANGA
5TH RESPONDENT
fvlEC FOR HEALTH AND SOCIAL DEVELOPMENT,
GAUTENG
6TH RESPONDENT
fvlEC FOR SOCIAL DEVELOPMENT, WOMEN,
PHI LOREN AND PEOPLE WITH DISABILITIES,
f'IORTH WEST
7TH RESPONDENT
MEC FOR SOCIAL DEVELOPMENT,
~--:-:.-,' ~,--.-.-:-~-::---~M-••
FREE STATE
i-..........!::'::c,./',' .... :::, ·:TH ·... i
i'v1EC FOR SOCIAL DEVELOOPMENT,
"H".'''"" w.c""''"''~'·' ,,.,,g"" RE PONDENT
NORTHERN CAPE
(\AEC FOR SOCIAL DEVELOPMENT,
PONDENT
f<WAZULU-NATAL
MEC FOR SOCIAL DEVELOPMENT,
i:::ASTERN CAPE
MEG FOR SOCIAL DEVELOPMENT,
jNESTERN CAPE

-~~~~~~~----~~~--~-~~~~~--~~~----~~~--~
(-lAVING HEARD counsel(s) for the party(ies) and having read the documents filed of record

'
IT IS ORDERED

1.

THAT varying paragraph 5 of the order by writing in at the end of paragraph 5:
'excluding all foster care orders that have expired due to the child turning 18 years
of age';

i

LF!"'

't

2.

THAT varying paragraph 6 of the order by writing in at the end of paragraph 5:
'excluding all foster care orders that have expired due to the child turning 18 years
of age';

3.

THAT striking out the whole of paragraph 7 and replacing it with .the following:
1

During the two year period allowed in paragraphs 5 and 6, the 3'd to 11 h
respondents shall direct the relevant social workers to identify and investigate
foster care orders referred to in paragraphs 5 and 6. Subsequent to the
investigation, in the case of each foster care order identified, the social worker
must decide whether the foster care order must remain extended for the full two
year period ordered in paragraph 5 and 6. If a foster care order should not remain
extended for the full two year period ordered in paragraph 5 and 6, or should be
extended for longer than 2 years, the social worker may approach the Children's
Court for an appropriate order in terms of the Children's Act.
4.

Nothing in this order shall prevent a Children's Court from hearing a matter and
making an appropriate order in terms of the Children's Act when approached by a
social worker with an application concerning a foster care order falling within the
ambit of this order, which may include terminating or varying the foster care order
in terms of section 159 or extending the foster care order in terms of section 186
of the Children's Act.

'
!
I
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THAT writing in a new paragraph 8 which reads as follows:

5.

i
i

THAT making the consequent amendments to the numbering of the paragraphs,
paragraph 8 or the order to read as paragraph 9, paragraph 9 of the order to read
as paragraph 10 and paragraph 10 of the order to read as paragraph 11.

I
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG PROVINCIAL DIVISION, PRETORIA)
CASE NO: 21726/2011

BEFORE THE HONORABLE JUDGE : JUDGE SASSON
ON 12 DECEMBER 2014

In the application of:MINISTER OF SOCIAL DEVELOPMENT

APPLICANT

In Re:.
CENTRE FOR CHILD LAW

APPLICANT

AND
MINISTER OF SOCIAL DEVELOPMENT
SOUTH AFRICAN SOCIAL SECURITY
AGENCY

FIRST RESPONDENT

SECOND RESPONDENT

MEC FOR HEALTH AND SOCIA..,.--.
DEVELOPMENT,LIMPOPO

RESPONDENT
MEC FOR HEALTH AND SOC
DEVELOPMENT,GAUTENG

SIXTH RESPONDENT
MEC FOR SOCIAL DEVELOPMENT,
FREE STATE

SEVENTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT,
NORTHERN CAPE

EIGHTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT,

KWAZULU NATAL

NINTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT,
EASTERN CAPE

TENTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT,
WESTERN CAPE

ELEVENTH RESPONDENT

rORDER
HAVING HEARD COUNSEL the court makes the following order:

1. That the non-compliance with the rules is condoned;

2. That paragraph 4 of the order granted by His Honourable Justice Claasen
Jon the 101h May 2011 be extended to read as follows:-

(i)

The procedure set out in paragraph 3 will continue to be followed until 31
December 2017 or until such a time as the Children's Act 38 of 2005 is
amended to provide
ever happens first.

3.

(i)

All foster care orders that have expired since 1 April 2010 are deemed not
to have expired and are hereby extended for a period of 2 (two) years
from the date of this order.

4. That paragraph 6 of the order granted by his Honourable Justice Claasen
J on the 1O'h May 2011 be rained to read as follows:-

(i)

All foster care orders that expired within a period of not more than 2 (two)
years prior to 1 April 2011, are deemed not to have expired and are
hereby extended for a period of 2 (two) years from the date of this order.

5.

That the Applicant shall publish a copy of the above extended
paragraphs of the Order in the Government Gazette within 15 days of the
date of this Order and Second to the Tenth Respondent shall notify all
designated child protection organisation in the applicable provinces.

6.

That the Applicant shall report on the progress in respect of clearing the
backlog of foster care orders to this Court and to the Centre for Child
Law every six months from the date of this order;

7.

No order as to costs.

CENTRE FOR
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23 April 2018

Your ref: 16B4./11/Z79

P~e~o ria

Mr S Rabambi
Per e-mail: SRabambi@justice.gov.za

W ITHOUT PREJUD ICE
Dear Sir/Madam
Re: Minister of Social DevelopmenV/

Cen~re

for Child Law, Case No. 72513/17

1.

We refer to the above matter.

2.

The Centre fo r Child Law (the Centre) appreciates the co lleg ial spirit in which your cl ient,
the Department of Social Development, has cond ucted engagements around the
development of a co mprehensive legal solution to the foster care cri sis.

3.

However some co ncerning developments have arisen that may tl1reaten progress made
in these engagements. On 17 and 18 Apri l 2018 the Centre's Deputy Directo r, Ms Karabo
Ozah, attended the National Children's Rights lntersectoral Coordination Committee
meeting . This meeting is hosted and facilitated by the Department of Social Development.
Stakeholders attending the meeting were informed of the fol lowing:
3.1

The processes that wi ll ensure the finalisation and the assenting of the Social
Ass istance Amendment Bill, 2018 might have to be delayed.

3.2

Older ve rsions of the 3rd Child ren's Amendment Bill were tabled for discussion and
consu ltation at the meeting.

L.M \+
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3.3

The Centre notes, with concern, that the above-mentioned actions are setbacks to
the development of a comprehensive legal solution, to the foster care crisis, as
ordered by the High Court, Pretoria in its court order of 28 November 2017.

4.

The Centre also notes that Parliament has resolved to hold shorter sessions in 2018 and
2019. The recess is longer than usual this year from 15 June to 14 August 2018, and next
year Parliament will only have time for budgets and annual reports and then close from
April to June for elections, probably only starting again in August 2019.

5.

The Centre is concerned that given all of the above, the terms of the High Court order may
not be met.

6.

We remind you that the, as per para 7 of the High Court order, that the Department of
Social Development must by 27 May 2018, submit its first report to the Court and the
Centre on progress made in effecting the court order.

~=4-c:::~··-~::-:~
CENTRE FOR CHILD LAW
R. K. L. OZAH
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social development
Department:

Social Development
REF'~JBUC OF SOUTH AFRICA

Private Bag X901. Pretoria. 0001, 134 Protorius sue at, HSRC 13ullding. Pretona
Tel: {012) 312 7500,Toll free line: 0600 eo 10 11 ~WI\'I.SOCdev.gov.m

PROGRESS REPORT TO THE NORTH GAUTEII!G HIGH COURT ORDER, 2017
1.11\!TRODUCTION AND BACKGROUND
On 28 November 2017, the North Gauteng High Court issued an Order directing the
Minister of the Department of Social Development to 'prepare and introduce to Parliament
the necessary amendments to the Children's Act 38 of 2005 and or the Social Assistance
Act 13 of 2014, to produce a comprehensive legal solution regarding the foster care
system'. It also provided an interim regime for the management of foster care orders in
provinces.
This report will present the progress made by the Minister of the Department of Social
Development, implementing paragraph 4 of the North Gauteng High Court Order
(NGHCO).
The report will further provide additional information regarding the activities that are
undertaken by the Department to strengthen the provision and management offoster care
services in provinces.

2. PROGRESS MADE BY THE MINISTER REGARDING THE INSTRUCTION OF
PARAGRAPH 4 OF THE NGHCO
The Department of Social Development (DSD) embarked in a process of developing a
comprehensive policy that provides a firm foundation for child care and protection in the
country. The Department led the process of drafting a comprehensive Child Care and
Protection Policy that is developmental in nature. The aim of the Policy is to provide an
overarching statement of intent and direct implementation of the Children's Act 38 of
2005. The policy also seeks to give expression to the country's commitment to child care
and protection as embodied in signed and ratified international conventions and treaties,
the Constitution and the principles of the White Paper on Social Welfare.

1

It will promote cooperation and collaboration between government and civil society
organizations and to strengthen equitable access to quality services for children and
families. Furthermore, it will guide the review and necessary additional amendments to
the Children's Act. It is a requirement for the approved policy to precede any introduction
of the necessary amendments to the Children's Act in Parliament.

Stakeholder consultations on the National Child Care and Protection Policy have
commenced and consultations were conducted with various stakeholders. These include
National Child Care and Protection Forum, DSD internal decision making structures, the
Social Protection, Community and Human Development Technical Working Group on 20
February 2018 as well as the Justice Development Committee on ·17 May 2018.
DSD submitted a Socio-Economic Impact Assessment report regarding the National Child
Care and Protaction Policy to the Department of Planning, Monitoring and Evaluation
(DPME). DPME conducted a final impact assessment and issued a preliminary final sign
off form on 09 March 2018 pending the incorporation of the Clusters' recommendations
to the policy and finalisation of the Cabinet's submission.

A policy on the extended child support grant was approved by Cabinet in 2016. On 6
December 2017, Cabinet approved the Social Assistance Amendment Bill, 2018 be
submitted to Parliament for further processing. The Department of Social Development
submitted the Bill to parliament on 16 March 2018. This Bill was also submitted to the
Chief State Law Advisor for final certification in terms of Rule 279(2) of the National
Assembly Rules. The Bill makes provision for accessibility of extended child support grant
to the vulnerable children such as orphaned and abandoned children in the care of family
members. These are children who currently makes 80 percent of children in foster
placement. The implementation of the provision of this Bill will alleviate the pressure from
the foster care system.

3. OTHER MATTERS PER1.AIIIIING TO FOSTER CARE
The National Office approved a circular and disseminated communication to all the
stakeholders on the 1'-Jorth Gauteng High Court Order and the circular to promote
2
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compliance to the provisions of the Order. It also provided a set of indicators to guide the
provinces' reporting to the Court as required in paragraph 8 of the Order.
SASSA is paying foster child grants to all the children with foster care orders that are
affected by the paragraph 5 of the NGHCO as directed by paragraph 6 of the Order.
The National Office is also undertaking activities to strengthen the management of foster
care services in provinces through various initiatives outlined below.
•

This Office in conjunction with the provinces are engaged In a process of reviewing
the foster care project plan. It is being reviewed to a programme of action
incorporating sustainability and risk mitigation aspects. The programme of action will
also be costed in order to secure funding for its implementation.

•

This Office will monitor the implementation of the North Gauteng High Court Order
and the programme of action to ensure compliance to the Order and work toward
strengthening the provision of provincial foster care services in a sustainable manner.

• This Office is to complete the training of all the provinces by July 2018 on the
electronic foster care monitoring tool. It was designed to be a mechanism that will
strengthen the management of orders that are due to lapse through its warning
system that issues notifications to social workers reminding them of orders that are
due to lapse.

4. RISKS AND MITIGATION

The Departments anticipates that there might be a limited sitting schedule of various
approval structures such as FOSAD Clusters and Cabinet meetings to table the Child
Care and Protection Policy for approval and subsequently tabling in parliament.
Therefore the department will try to work very closely with the secretariat of these
structures to indicate the importance of the approval of the policy to inform comprehensive
legal reform which is concurrently done with the Policy.

5. CONCLUSION AND RECOMIVIENDATION

The Department's activities regarding the legal reform will contribute toward a
comprehensive legal solution to the child care and protection system that foster care is
part of as its subsystem.
3

It is recommended that the North Gauteng High Court and Centre for Child Law notes the
progress made thus far regarding the implementation of the Court's directive in terms of
paragraph 4 of the North Gauteng High Court Order.
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
CASE NO: 72513/17
In the application of:

CENTRE FOR CHILD LAW

Applicant

and

MINISTER OF SOCIAL DEVELOPMENT

First Respondent

SOUTH AFRICAN SOCIAL SECURITY AGENCY

Second Respondent

MEC FOR SOCIAL DEVELOPMENT AND WELFARE,
LIMPOPO

Third Respondent

MEC FOR SOCIAL DEVELOPMENT, MPUMALANGA

Fourth Respondent

MEC FOR SOCIAL DEVELOPMENT, GAUTENG

Fiftl1 Respondent

MEC FOR SOCIAL DEVELOPMENT, NORTH WEST

Sixth Respondent

MEC FOR SOCIAL DEVELOPMENT, FREE STATE

Seventh Respondent

MEC FOR SOCIAL DEVELOPMENT, NORTHERN CAPE

Eighth Respondent

MEC FOR SOCIAL DEVELOPMENT, KWAZULU-NATAL

Ninth Respondent

MEC FOR SOCIAL DEVELOPMENT, EASTERN CAPE

Tenth Respondent

MEC FOR SOCIAL DEVELOPMENT, WESTERN CAPE

Eleventh Respondent

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

Twelfth Respondent

PREMIER OF LIMPOPO PROVINCE

Thirteenth Respondent

PREMIER OF MPUMALANGA PROVINCE

Fourteenth Respondent

PREMIER OF GAUTENG PROVINCE
PREMIER OF NORTH WEST PROVINCE
PREMIER OF FREE STATE PROVINCE
PREMIER OF NORTHERN CAPE PROVINCE

Fifteenth Respondent
Sixteenth Respondent
Seventeenth Respondent
Eighteenth Respondent
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Nineteenth Respondent

PREMIER OF KWAZULU-NATAL PROVINCE
PREMIER OF EASTERN CAPE PROVINCE

Twentieth Respondent

PREMIER OF WESTERN CAPE PROVINCE

Twenty-first Respondent

FILING SHEET

DOCUMENTS FILED: Centre for Child Law reply to reports submitted by the Minister
of Social Development and the Provincial Departments of Social Development

DATE FILED: 9 July 2018
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SIGNED AND DATED AT PRETORIA ON
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JULY 2018
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CENTRE FOR CHILD LAW
Attorneys for the Applicant
Room 4-31 Law Building
University of Pretoria
Lynnwood Road
Hatfield, Tshwane
Tel: 012 420 4502
Fax: 012 420 4499
E-mail: l<arabo.ozah@llp.ac.z~
Ref: C0426/K Ozah

TO:

THE REGISTRAR OF THE HIGH COURT
GAUTENG DIVISION
PRETORIA
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AND TO:

ATTORNEYS FOR THE RESPONDENTS
THE STATE ATTORNEY, PRETORIA
SALU BUILDING
316 THABO SEHUME STREET
CNR THABO SEHUME & FRANCIS
BAARD STREETS
PRIVATE BAG X91
PRETORIA, 0001
Ref: 8134/17/Z57
Enq: Ms C Hitchens
Tel: 012 309 1674
Fax: 012 309 1649/50

CENTRE FOR CHILD LAW REPLY TO REPORTS SUBMITTED BY THE
MINISTER OF SOCIAL DEVELOPMENT AND THE PROVINCIAL DEPARTMENTS
OF SOCIAL DEVELOPMENT
Introduction

1. The Centre for Child Law (The Centre) notes the reports compiled by the National
Department of Social Development and the Provincial Departments of Social
Development in compliance with an order given by the High Court, Pretoria on
28 November 2017.

2. The Centre notes the varying degrees of progress made by the Provincial
Departments of Social Development to address the backlogs in the foster care
system and to prepare to revert to the procedures set out in the Children's Act 38
of 2005.
3. The Centre makes the following comments in relation to the report by the National
Department of Social Development (NDSD) -

marked annexure F -

in

implementing paragraph 4 of the High Court order:
The first respondent is directed, within, 15 months of this order, to prepare and
introduce before Parliament the necessary amendments to the ChHdren's Act
38 of 2005 and/or the Social Assistance Act 13 of 2014, to produce a
comprehensive legal solution regarding the foster care system.
The Child Care and Protection Policy

4. The Centre notes the progress being made to ensure the finalisation of the Child
Care and Protection Policy (CCPP). The Centre believes however that the
finalisation of the CCPP will take a long time to be finalised. The CCPP will have
to go through inter-departmental consultation processes and thereafter go through
Cabinet. This will be detrimental to the development and implementation of a
comprehensive legal solution to the foster care crisis within the timeframes set by
the High Court order.

4
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4.1 The NDSD is requested to consider whether it would be more strategic to
develop a separate policy paper to address the challenges experienced by the
foster care system. This policy paper could be accompanied by a General
Social Welfare Amendment Bill to amend the Children's Act and the Social
Assistance Act that will be discussed in paragraph 6 below. This will expedite
the process of developing a comprehensive legal solution in the time frames
set out in the High Court order and agreed to by the NDSD.
5. The report by the NDSD notes that the CCPP "will guide the review and necessary
additional amendments to the Children's Act. It is a requirement for the approved
policy to precede an introduction of the necessary amendments to the Children's
Act in Parliament." The report does not state whether a Bill amending the Children's
Act has been drafted to provide for a comprehensive legal solution.
5.1 The NDSD is requested to provide clarity on whether a Bill amending the
Children's act is being developed.
The Social Assistance Amendment Bill

6. The Centre notes that NDSD reports that the Social Assistance Amendment Bill
was approved by Cabinet on 6 December 2017 and will be submitted to Parliament
for further processes and engagement.
6.1 NDSD reports that the Social Assistance Amendment Bill "makes provision for
accessibility of extended child support grant to vulnerable children such as
orphaned and abandoned children in the care of family members. These are
children who currently make 80 percent of children in foster placement. The
implementation of the provision of the Bill will alleviate pressure from the foster
care system."
6.2 The Centre acknowledges the importance of the Social Assistance Amendment
Bill in the development of a comprehensive legal solution to the foster care
crisis.
6.3The Centre, however, notes that during a sitting of the Parliamentary
Committee of Social Development, on 30 May 2018, it was noted by the

Chairperson of the Committee, Ms R.N Capa, that the Minister of Social
Development would be formally withdrawing the Bill from Parliamentary
processes. 1 This is concerning as the withdrawal may have a negative impact
on the development and implementation of the comprehensive legal solution in
the timeframes agreed to by the Minister and set out in the High Court order.
6.4 The NDSD is requested to provide clarity on when the Social Assistance Bill
will be placed back on Parliament's agenda. The NDSD is requested to
consider the suggestion put forward in paragraph 4:1.above.
Risks and Mitigation
7. The Centre notes that the NDSD acknowledges that "there might be limited sitting
of various approval structures such as FOSAD Clusters and Cabinet meetings to
table the Child Care and Protection Policy for approval and subsequently tabling
in parliament." The Centre notes the mitigating strategies that will be taken in this
regard.

7.1 The Centre would like to point out that there will also be limited sitting time in
Parliament in 2019 due to the general election. The Centre requests the NDSD
to provide information on what the mitigating strategies are being considered in
this regard to ensure the finalisation of legislative amendments and policy
development processes aimed at developing a comprehensive legal solution.

-------~---
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The recording of the sitting is available at tlllf!§;/Lprnq.orq.zaicQmmittee-rneeling/26533/.
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Your ref: 8134/17/257
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30 August 2018

Our ref: C 0426/K Ozah

The State Attorney
Pretoria
Ms C Hitchens
Tel: (012) 309 1500/1674
Fax: (012) 30916649/50
Per e-mail: CHitchens@justice.gov.za

Dear Sir/Madam

Centre for Child Law If Minister for Social Development, Case No. 72513/2017

1.

We refer to the abovementioned matter.

2.

We acknowledge receipt of and thank you for your letter dated 25 July 2018 (attached as
annexure 1).

3.

We note the contents of your letter and hereby provide our response.

A.

Response to your letter dated 25 July 2018

4.

We appreciate and welcome the indication at paragraph 4(a) that the Child Care and
Protection Policy is at an advanced stage of development and is awaiting introduction to
Cabinet for approval. We look forward to further feedback on this process in the next report.

5.

We are pleased to note at paragraph 4(b) of your letter,that written instructions have not
been given to withdraw the Social Assistance Bill from Parliamentary processes. In this
regard we would like to find out whether this means that the Department of Social
Development (Department) will continue to promote the approval of the Bill by Parliament?
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Furthermore, we urge the Department to consider whether it would not be more strategic
and expeditious to separate provisions in the Bill that "make provision for accessibility of
extended child support grant (CSG) to vulnerable children such as orphaned and
abandoned children in the care of family members" from the rest of the Bill. The separated
clauses could be taken through Parliamentary processes expeditiously as this approach
would ensure that the development of a comprehensive legal solution to the foster care
crisis is not delayed.

7.

We welcome the efforts are being made by the Department to ensure that the need for a
comprehensive legal solution to the foster care crisis is addressed by the deadline in the
order given by High Court, Pretoria on 28 November 2017. We appreciate the efforts being,
however we wish to highlight the following concerns:
7.1.

In July 2018, Staff of the Centre for Child Law participated in the National Care and
Child Protection Forum hosted by the Department. The Department presented to
delegates, what we call the "July version", of the Draft Children's Third Amendment
Bill. This version amended section 150(1 )(a) to state that a child is need of care and
protection if the child "has been abandoned or orphaned and is not in the care of a
family member as defined in paragraph (c) of the definition of family member in
section 1".

7.2.

In August 2018, we received, what we call the "August version", of the Draft
Children's Third Amendment Bill. This version amended section 150(1 )(a) to state
that a child is need of care and protection if the child "has been abandoned or
orphaned and does not have the ability to support himself or herself and such
inability is readily apparent as prescribed". This version was made available to
stakeholders participating in the Gauteng consultations on the Bill.

7.3

The Centre supports the amendments to section 150(1)(a) in the July 2018 version
and does not support the amendments in the August 2018 version.

7.4.

The majority of orphans and abandoned children are living with relatives and do not
need statutory child protection services but are in need of prevention and early
intervention services, social grants and other assistance. They, therefore, do not
need to automatically be seen to be in need of care and protection, unless they have
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means to support themselves, as the August 2018 version does. The July 2018
version diverts these children and their caregivers from the currently overburdened
foster care system towards the prevention and early intervention services as well
as an extend CSG that would be provided through the Social Assistance Act if the
Social Assistance Bill is finalised in Parliament and assented to by the President.
7.5.

The Centre is of the view that if the existing August 2018 version is the one that is
approved then there will be no comprehensive legal solution to the foster care crisis.
We urge the Department to adopt the amendments to section 150(1)(a) in the July
2018 version of the Bill.

7.6

We also note that the Department has opted for a lengthy amendment Bill rather
than a much shorter one that deals only with the issues pertaining to a
comprehensive solution to the foster crisis. In our view this seriously reduces the
chances of the changes required by the court order being made within the time
frames provided for in the order.

B.

Preventing a backlog of foster care orders at expiry of the 28 November 2017 High
Court order

8.

In addition to reinstating or extending foster care orders that had lapsed or were due to
lapse, the High Court order of 28 November 2017 also made it possible for such foster
care matters to be placed before a children's court in terms of section 159 of the Children's
Act 38 of 2005. Please see below para 5.2 of the order:

"Notwithstanding the terms of this order, nothing shall prevent a Children's Court
during the existence of this order and/or after it has lapsed, from hearing a matter
and making an appropriate order in terms of the Children's Act regarding a foster
care order falling within the ambit of this order, which may include extending,
terminating or varying the foster care."
9.

It has come to our attention, that there are some magistrates in children's courts that refuse
to deal with section 159 matters when social workers or child protection organisations bring
matters before them. It seems that some children's courts are of the view that they do not
need to be approached for extensions of foster care orders or for re-initiations of lapsed
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matters due to the extension is given in the High Court order. This is despite the fact that
the High Court order makes it possible to hear a section 159 matter.
10.

This creates a concern for us. The High Court order extended orders that lapsed or were
due to lapse to this alleviate the burden on the system and also to create an opportunity
for matters to move away from the administrative system and revert back to the court based
system.

11.

We are aware that you are encouraging provincial departments to revert back the court
based processes and we support this. However we are concerned that with magistrates
refusing to hear matters placed before them and further misunderstandings, amongst
practitioners and service providers, of the High Court order, we will find ourselves in a
situation where a number of foster care orders would not have been extended, or dealt
with appropriately, and will all lapse at the same time at the end of 2019 thus creating a
new systemic challenge.

12.

We would like to request a meeting to discuss strategies that can be used to pre-empt a
crisis in 2019, these include the possibility of us Uointly with the Department) approaching
the High Court for an order that would an enable a staggered process for the extension of
orders by the children's court or taking the refusal of the magistrate to extend the orders
on review to the High Court.

13.

I look forward to hearing from you in this regard.

Yours Faithfully

1/~2------Karabo Ozah
Deputy Director: Centre for Child Law
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Office of the State Attorney
Pretoria
Private Bag X 91
PRETORIA
0001

SALU Building
316 Thabo Sehume Street
Pretoria
Tel:

(Switchboard): (012) 309 1500
(012) 309 1674
(Direct Line):
(Secretary):
(012) 309 1658

Fax:

(General):

(012) 309 1649/50
13 August 2018

Enquires: Miss C Hitchens

My ref: 8134/17/257

Email:

Your ref: C0426/ K OZAH

CHitchens@justice.gov.za

CENTRE FOR CHILD LAW
LAW BUILDING (ROOM 4-31)
UNIVERSITY OF PRETORIA
PRETORIA

0002
Per Email:

RE:

zita.hansungule@up.ac.za

CENTRE FOR CHILD LAW I MINISTER OF SOCIAL DEVELOPMENT
AND OTHERS
CASE NO: 72513/17

The abovementioned matter has reference.
Kindly find a copy of our client's response to your request for clarity in respect of
certain issues raised in your reply to the reports submitted by the Minister of
Social Development and Provincial Departments attached hereto for your
attention.
We trust you find this in order.
Yours faithfully,

SS C HITCHENS
FOR: STATE ATTORNEY (PRETORIA)

Access to Justice for All

Always quote my reference number

Department:
SoCial Oovalopmanl
REPUBLIC OF SOUTH AFRICA

P.O.Box X901, Prelona, 0001, 134 Prelona Slreel, HSRC Building, Pretoria
Tel: (0121 312 7094 Fax: (012) 086 533 7491, e·mall:shiroyMI@dsd.gov.za

Ann Skelton
Center for Child Law
Law Building (Room 4-31)
University of Pretoria
Pretoria 0002

Dear Professor Skelton

RE: CENTRE FOR CHILD LAW/ MINISTER OF SOCIAL DEVELOPMENT AND
OTHERS. CASE NO: 72513/17
1,

The correspondence from the State Attorney dated 12 July 2018 bears reference.

2.

The Depa11ment of Social Development (DSD) notes the contents of the letter from
the Centre for Child Law (CCL) attached to the said correspondence.

3.

In the letter, the CCL requires clarification on the following:
(a) processing of the national child care and protection policy (the policy); and
(b) status of the Social Assistance Amendment Bill.

4.

The Department would therefore lil<e to report as follows:
(a) The policy is at an advanced stage of development and is awaiting Minister's
signature for it to be introduced in Cabinet for approval.
(b) The Social Assistance Amendment Bill was introduced in Parliament and
even though there were discussions around withdrawing it from Parliament,
no written instructions to wiH1draw the same was received.

CENTRE FOR CHILD LAW/ MINISTER OF SOCif.IL DEVELOPMENT AND OTHERS. CASE NO: 72513/17
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5.

The Department reassures the Centre for Child Law that it Is doing everything
within its means to ensure that the comprehensive legal solution is addressed by
the deadline set in the foster care order.

6.

The Department trusts that this is in order and looks forward to the continued
amicable working relationship with the Centre for Child Law.

Ms Conny Nxumalo
ODG: Welfare Services

Date:9-->\ol \\ 'i!.
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1:

social development
Department:

Social Development
REPUBLIC OF SOUTH AFRICA

P.O.Box X901, Pretoria, 0001, 134 Pretoria Street, HSRC Building, Pretoria
Tel: (012) 312 7094 Fax: (012) 086 533 7491, e-mail: shireyMi@dsd.gov.za

Center for Child Law
Law Building (Room 4-31)
University of Pretoria
Pretoria
0002

Attention: Professor Ann Skelton

Dear Professor Skelton

RE: CENTRE FOR CHILD LAW/ MINISTER OF SOCIAL DEVELOPMENT AND
OTHERS. CASE NO: 72513/17

1.

The correspondence from the State Attorney dated 30 August 2018 bears
reference.

2.

The Department of Social Development (DSD) notes the contents of the letter
from the Centre for Child Law (CCL) attached to the said correspondence.

3.

In the said letter, the CCL has requested clarification on a number of issues and
the DSD reports as follows:

3.1 AD Paragraph 5 of the letter by the CCL, the CCL enquired as to whether,
the Social Assistance Amendment Bill will continue to be promoted in
order that the approval of the Bill by Parliament is obtained.

The DSD would like to indicate that the Bill is still in Parliament awaiting to
be processed.

3.2 With regards to the amendment of section 150(1 )(a), the DSD is still
debating the merits of the amendments proposed by the CCL and other
stakeholders. Once this debate is finalised the amendment will be included
in the Bill which is still going to be published for comments

3.3 The DSD addressed the issue with Ms. Raphahlelo, of the Magistrate's
Commission, regarding some magistrates in the children's court refusing to
deal with section 159 matters when social workers or child protection
organisation bring matters before them.

Ms Raphahlelo has indicated that the Magistrate's Commission did conduct
workshops on the interpretation of the court order with Magistrates. She also
indicated that the magistrates who are misinterpreting the court order are
an exception and requested that the names of such Magistrates be
forwarded to her for further intervention. It must be noted that DSD wish
continues to work with provinces to eradicate backlogs and will provide a
status report on addressing the backlogs in the November report.

3.4 AD Paragraph 12 of the letter from the CCL, the CCL proposed that meeting
with DSD to discuss strategies that can be used to avoid a crisis in 2019,
including the possibility of DSD joining CCL in approaching the High Court
for an order that would enable a staggered process for the extension of

orders by the children's court or taking the refusal of the magistrate's to
extend the orders on review.

DSD is fully supportive of the staggered approach in order to prevent orders
lapsing on the same day when the NGHCO lapses. In order to promote this
approach DSD set out procedures in a circular addressed to the provinces
pertaining the staggering of extension dates for foster care orders. The
circular also provides the provinces with a mechanism to seek recourse
regarding the presiding officers that decide not to hear foster care matters
that fall within the ambit of the NGHCO. Therefore, the proposal by the CCL
to take the decision by a magistrate who refuses to comply on review is not
warranted at this stage. Social workers have been requested to provide the
names of magistrate's refusing the same.

4

In light of the above response, DSD is amenable to the proposed meeting with
CCL, if the CCL is of the view that a meeting is still warranted.

5.

The Department trusts that this is in order and looks forward to the continued
amicable working relationship with the CCL.

Ms Conny Nxumalo
DOG: Welfare Services
Date: 19-\1 ~\ '- ~

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO: 72513/17
In the matter between:
CENTRE FOR CHILD LAW

APPLICANT

and

MINISTER OF SOCIAL DEVELOPMENT

FIRST RESPONDENT

SOUTH AFRICAN SOCIAL SECURITY AGENCY

SECOND RESPONDENT

MEC FOR SOCIAL DEVELOPMENT AND WELFARE,
LIMPOPO

THIRD RESPONDENT

MEC FOR SOCIAL DEVELOPMENT, MPUMALANGA

FOURTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT, GAUTENG

FIFTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT, NORTH WEST

SIXTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT, FREE STATE

SEVENTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT, NORTHERN CAPE

EIGHTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT, KWAZULU-NATAL

NlNTHRESPONDENT

MEC FOR SOCIAL DEVELOPMENT, EASTERN CAPE

TENTH RESPONDENT

MEC FOR SOCIAL DEVELOPMENT, WESTERN CAPE

ELEVENTH RESPONDENT

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

TWELFTH RESPONDENT

PREMIER OF LIMPOPO PROVINCE
PREMIER OF MPUMALANGA PROVINCE
PREMIER OF GAUTENG PROVINCE
PREMIER OF NORTH WEST PROVINCE
PREMIER OF FREE STATE PROVINCE

THIRTEENTH RESPONDENT
FOURTEENTH RESPONDENT
FIFTEENTH RESPONDENT
SIXTENTH RESPONDENT
SEVENTEENTH RESPONDENT

PREMIER OF NORTHERN CAPE PROVINCE

EIGHTEENTH RESPONDENT

PREMIER OF KWAZULU-NATAL PROVINCE

NINETEENTH RESPONDENT

PREMIER OF EASTERN CAPE PROVINCE

TWENTIETH RESPONDENT

PREMIER OF WESTERN CAPE PROVINCE

TWENTY-FIRST RESPONDENT

DOCUMENTS:

ANNEXURE "A"- FIRST RESPONDENTS
PROGRESS REPORT TO THE NORTH
GAUTENG HIGH COURT

FILED BY:

ATTORNEY FOR THE RESPONDENTS
THE STATE ATTORNEY, PRETORIA
SALU BUILDING
316 THABO SEHUME STREET
CNR THABO SEHUME & FRANCIS
BMRD STREETS
PRIVATE BAG X91
PRETORIA, 0001
TEL: (012) 309 1674
FAX: (012) 309 1649/50
EMAIL: CHitchens@justice.gov.za
ENQ: MS C HITCHENS
REF: 8134/17/Z57

TO:

THE REGISTRAR OF THE COURT
PRETORIA

AND TO:

APPLICANT'S ATTORNEYS
CENTRE FOR CHILD LAW
ROOM 4-31 LAW BUILDING
UNIVERSITY OF PRETORIA
LYNNWOOD ROAD
TEL: (012) 420 4520
FAX: (012} 420 4499
EMAIL: karabo.ozah@up.ac.za II zita.hansungule@up.ac.za II
anjuli.maistrv@up.ac.za
REF: C0426/K OZAH
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Department:
Social f)evelopment
REPUBLIC OF SOUTH AFRICA

Private Bag X901, Pretoria, 0001·, 134 Pretor!us Street, HSRC Building, Pretoria
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PROGRESS REPORT TO THE NORTH GAUTENG HIGH COURT ORDER NO:
72513/2017

1.1NTRODUCTION AND BACKGROUND
On 28 November 2017, the North Gauteng High Court issued an Order directing the
Minister of the Department of Social Development to 'prepare and introduce to Parliament
the necessary amendments to the Children's Act 38 of 2005 and or the Social Assistance
Act 13 of- 2014, to produce a comprehensive legal solution regarding the foster care
system'. If also provided an interim regime for the management of foster care orders in

..

provinces.
This report will present the progress made by the Minister of the Department of ·social
Development, implementing paragraph 4 of the North Gauteng High Court Order
(NGHCO).

2. PROGRESS MADE BY THE MINISTER REGARDING THE INSTRUCTION OF
PARAGRAPH 4 OF THE NGHCO
The Department made remarkable progress since the

znd

progress report was

submitted to the High Court in November 2018. Subsequent progress made to ensure
that the Minister complies with paragraph 4 of the Order is outlined below:
•

On the 241h of October 2018, Cabinet granted approval for the publication of the
Children's Amendment Bill for public comments. It was subsequently gazetted
for a period of 30 days from 29 October to 29 November 2018. Thereafter the
Department managed to review all submissions received and amended the Bill
in line with relevant submissions consistent with the policy directives of the
Department.

'

•

The Department submitted the revised Bill to the Office of the Chief State Law
Advisor for certification (OCSLA). OCSLA provided an opinion on the 2B1h of
January 2019. The Department amended the Bill to address the opinion and
recommendations by OCSLA.

•

On the 05111 and 06 111 of January 2019, the Bill was presented at tbe Social
Protection, Community and Human Development Cabinet Committee and DG
Cluster respectively. Both Committees approved the Bill.

•

The Bill was tabled in Cabinet on the 131h of February 2019 and Cabinet granted
approval for the Bill to be introduced in Parliament.

•

The Department submitted the Bill to Parliament on 19 February 2019 (See
attached Annexure A).

•

Lastly, the Court should note that the Department submitted the Social
Assistance Bill, 2018 to Parliament on 16 March 2018.

In· light of the
progress reported above, the Department
view that it has fully
.
. is of the
.
complied with t-he Court's instruction in paragraph 4 of the Order.
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4. RECOMMENDATION

It is recommended that the Court notes the progress made regarding the Department's
compliance to paragraph 4 of the North Gauteng High Court Order.

MINISTER OF SOCIAL DEVELOPMENT
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Ms B. Mbete, MP
Speaker of the National Assembly
Parliament of the Republic of South Africa
POBox 15
CAPETOWN

8000
Dear Speaker
SUBMISSION OF CHILDREN'S AMENDMENT BILL, 20191N TERMS OF JOINT RULE 159
The above matter refers:
On 13'h February 2019, Cabinet approved that the Children's Amendment Bill, 2019 be
submitted to Parliament for further processing. A copy of the Children's Amendment Bill,
2019 and the explanatory memorandum thereto are hereby submitted to you in accordance
with Joint Rule 159 of the Joint Rules of Parliament.
The Department will In due course comply with the requirements of Rule 276 ( 1) of the
National Assembly Rules by publishing the explanatory summary of the Bill in the
Government Gazette.
Yours sincerely

Ms. S Shabangu,
Minister of Socl Develc:ipment
Date:
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Dear Chairperson

SUBMISSION OF CHILDREN'S AMENDMENT BILL, 20191N TERMS OF JOINT RULE 159
The above matter refers;
On 13"' February 2019, Cabinet approved that the Children's Amendment Bill, 2019 be
submitted to Parliament for further processing. A copy of the Children's Amendment Bill,
2019 and the explanatory memorandum thereto are hereby submitted to you in accordance
with Joint Rule 159 of the Joint Rules of Parliament.
The Department will in due course comply with the requirements of Rule 276 (1) of the
National Assembly Rules by publishing the explanatory summary of the Bill in the
Government Gazette.
Yours sincerely
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Mr L. Claassen
The Office of Clark of Paper
Parliament of the Republic of South Africa

P 0 Box 15
CAPETOWN

8000
Pear Sir
SUBMISSION OF CHILDREN'S AMENDMENT BILL, 20191N TERMS OF JOINT RULE 159
The above matter refers:
On 13th February 2019, Cabinet approved that the Children's Amendment Bill, 2019 be
submitted to Parliament for further processing. A copy of the Children's Amendment Bill,
2019 and the explanatory memorandum thereto are hereby submitted to you In accordance
with Joint Rule 159 of the Joint Rules of Parliament.
The Department will in due course comply with the requirements of Rule 276 ( 1) of the
National Assembly Rules by publishing the explanatory summary of the Bill In the
Government Gazette.
Yours sincerely

JJ~b

Mr D. Sambamba
Parliamentary Liaison Officer
Department of Social Development
Date:
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CENTRE FOR CHILD LAW
Attorneys for the Applicant
Room 4-31 Law Building
University of Pretoria
Lynnwood Road
Hatfield , Tshwane
Tel: 01 2 420 4502
Fax: 01 2 420 4499
E-mail: karabo.oz§..bffi.>_•.!:!.l~.ac.za
Ref: C0426/K Ozah

TO:

THE REGISTRAR OF THE HIGH COURT
GAUTENG DIVISION
PRETORIA

AND TO:

ATTORNEYS FOR THE RESPONDENTS

THE STATE ATTORNEY, PRETORIA
SALU BUILDING
316 THABO SEHUME STREET
CNR THABO SEHUME & FRANCIS
BAARD STREETS
PRIVATE BAG X91
PRETORIA, 0001
Ref: 8134/17 /Z57
Enq: Ms C Hitchens
Tel: 012 309 1674
Fax: 012 309 1649/50

CENTRE FOR CHILD LAW REPLY TO REPORT SUBIVIITTED BY THE IVIINISTER
OF SOCIAL DEVELOPIVIENT
Introduction

1. The Centre for Child Law (the Centre) notes the report compiled by the Minister of
Social Development (the Minister) in compliance with an order given by the High
Court, Pretoria on 28 November 2017. The Centre received the report on 25 April
2019.

2. The Centre's reply to the report is set out below.

Progress made by the IVIinister regarding the instruction of paragraph 4 of the
High Court order

3. The Centre notes that the Minister slates in the report that the Department of Social
Development (the Department) has made progress in complying with paragraph 4
of the High Court. Paragraph 4 provides as follows:

The first respondent is directed, within, 15 months of this order, to prepare and
introduce before Parliament the necessary amendments to the Children's Act 38
of 2005 and/or the Social Assistance Act 13 of 2014, to produce a comprehensive
legal solution regarding the foster care system.
4. The Minister is of the view that the Department has fully complied with the High
Court order and sets out in paragraph 2 of her report the different activities carried
out:

4.1 The publication, for public comments, of the Children's Amendment Bill on
24 October 2018.

'2..4 I
4.2 Gazetting of the Children's Amendment Bill for 30 days from 29 October 2018
to 20 November 2018. During this time, submissions made were considered by
the Department.

4.3The Children's Amendment Bill was presented to the Social Protection,
Community and Human Development Cabinet Committee and DG Cluster on
5 and 6 January 2019 respectively. They approved the Bill.
4.4 The Office of the Chief State Law Advisor provided an opinion on 28 January
2019. The Department amended the Children's Amendment Bill in line with this
opinion.

4.5The Children's Amendment Bill was tabled in Cabinet on 13 February 2019.
Cabinet granted approval for the Bill to be introduced in Parliament.

4.6The Children's Amendment Bill was submitted to Parliament on 19 February
2019.

4. 7The Social Assistance Bill was submitted to Parliament on 16 March 2018.

The Children's Amendment Bill

5. Having noted the above we wish to point out the following:
5.1 In terms of the rules of Parliament, there is a difference between 'introduction' 1
or 'tabling' of a bill before Parliament and 'submission' 2 of a bill to Parliament.
While it is correct that the Minister has 'submitted' the bill to Parliament, it is

1

2

Rule 269 of the Rules of the National Assembly.
Rule 271 of the Rules of the National Assembly and Rule 159 of the Joint Rules.

incorrect to conflate this with the formal step of 'introduction' or 'tabling' of a bill
as was required by paragraph 4 of the court order.

6. To date, the Bill has not yet been formally 'introduced' or 'tabled' in Parliament. It
has been submitted to the Speaker and still needs to undergo a number of
preparatory steps before it can be officially tabled/introduced in Parliament.
7. The Centre requests the Minister to furnish the Court and the Centre with the
following information:

7.1 A copy of the explanatory summary to the Bill. All bills submitted to Parliament
are required to have an explanatory summary that explains the reasons for the
amendments 3

7.2 Details on how the Children's Amendment Bill - as submitted to Parliamentcreates a comprehensive legal solution to the foster care crisis as envisioned
by the High Court order.
7.3 How does the submitted Bill put in place the necessary mechanisms,
structures, resources to ensure that the foster care system operates in a
sustainable and effective manner that is constitutionally compliant?

8. There is a high possibility that the Children's Amendment Bill will not be finalised
by Parliament this year (2019) - due to there being less than 6 months of
Parliamentary time left in the year.

8.1 This means that the interim regime in place for extending foster care orders will
expire, and foster care orders that were in place due to this interim regime, will

3

Rule 276 of the Joint Rules.
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expire in November 2019 and every subsequent month thereafter. This interim
regime is in paragraph 5 of the High Court order.
8.2We would therefore like to find out the following. If the required legislation has
not yet been passed by 28 November 2019, and the interim regime for
preventing the expiry of foster care orders is no longer available, is there a plan
in place to ensure that these foster care orders do not expire and that the
children affected do not lose their foster child grants? If so, we would appreciate
details of this plan.

8.3 Linked to the above, we request that the Minister provide the number of foster
care orders that will be considered 'expired' on 28 November 2019, and the
number of foster care orders that will expire in December 2019 and each of the
months of 2020. As well as the plan in place for the different groups of foster
care orders.

The Social Assistance Bill

9. The Centre notes that the Minister states - in her report - that the Social
Assistance Bill was submitted to Parliament on 16 March 2018.

10. We note that it was formally introduced in Parliament on 13 April 2019 as B8-2018.

11. We note that a period of 12 months has passed, yet the Portfolio Committee has
not begun deliberations on the Social Assistance Bill. It instead indicated that it will
not proceed with the Bill after the Minister informed the Chairperson of the

Committee th at she intends to withdraw the Bill (See PMG minutes of the Portfolio
Committee dated 30 May 20 18 available at www.pmg.org .za) .

12. Having noted the above we request the following clarity:

12.1

Wh ich provision in the Social Assistance Amendment Bill will ensure that

th e comp rehensive legal solution envisioned in the High Court order will be
achieved?

12.2

W ill the Bill be withdrawn or will the Portfolio Comm ittee be inform ed that

the Bill will no longer be withd rawn and th at and they can proceed with
deliberating on the Bill?

12.3

There are less than 6 months of Parliamentary time left to finalise the bill

by 28 November 2019. Could the Minister clarify what her plans are if the bill is
not passed by the deadline specified in the court order.

13. The Centre requests that a written response be served on us (electronica lly) and
filed with the High Court, Pretoria by 29 May 20 19.
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MINISTER
SOCIAL DEVELOPMENT
REPUBLIC OF SOUTH AFRICA

Plivnht Bag XBSS. Pretoria, 0001.Tel: ~27 12 3127479, Fax +27 12 J25 7071

Privata Bag X9153.CapaTown, SOOO,Tcl; •27 21465 4011, Fax +27 21 4654469
VNIW.d:Jd.gov.ro

Ms Karabo Ozah
Center for Child Law
Law Building (Room 4-31)
University of Pretoria
PReTORIA
0002
DearMs Ozah
CENTRE FOR CHILD LAW/MINISTER OF SOCIAL DEVELOPMENT AND OTHERS-CASE NO:

72513/17
The above subject refers.
The Department of Social Development (DSD) has gone through your correspondence dated 21
May 2019 and has taken note of your comments and questions. The purpose of this
communication therefore is to indicate that DSD has noted your comments and also to provide its
response to your questions as follows:
Paragraph 4
Your comments on paragraph 4 are noted.
Paragraph 5
Your comment on paragraph 5 is noted. The Children's Amendment Bill was indeed not
introduced or tabled during the coming to an end of the 51h Parliament but submitted and a Notice
of Intention to Table was gazetted in February 2019. Attached hereto and marked as
Annexure "A" please find the Notice of Intention to Table the Children's Amendment Bill.
Paragraph 6
The Minister undertook the responsibility to take the Children's Amendment Bill, 2019 to
Parliament and did exactly that. DSD is mindful of the fact that the Bill was submitted to Parliament
but not introduced as contemplated in the preceding paragraph. As per the legislative process
DSD played its part by following all the necessary steps leading to introduction of the Children's
Amendment Bill in Parliament hence the Notice of Intention to Table referred to in the paragraph
above.
Once the Bill is in Parliament the role of DSD becomes limited as the Chairperson of the National
Council of Provinces and the Speaker of Parliament have to play their roles in taking the Bill
forward.
Lelopha Ia Tlhnbololo yu Longo• MuhastlO wo ~a Mvolaphanda ya Vhathu"ISobo loPhuhli.$0 twoN!Ialo yoLuntu' uMnyango wezaNiulhuk.o yaBaniU' Kgoro
ya Tlhaballo ya Loago• Ndzuwulo ya Nhltwuko wo Vanhu" UTiko I&Tantfutfuko yoBantfu• Lelapha In Nlshotsopela ya Saljhaba' UmNyango woTuthuko
kwazokuHialisann Oapartamenl' van Maa\skupliko Ontwikkalina•
Bulldlng o Cnrlng soclt~fy. Touallt~r
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Paragraph 7.1
A copy of the explanatory summary of the Bill explaining the reasons for the amendments Is
hereby attached and marked as Annexure "8".
The Department has engaged with stakeholders providing feedback under general and the
comments of the State Law Advisers. State Law Advisers commented on certain clauses of the
Children's Amendment Bill and Indicated that such clauses are unconstitutional. It was further
advised that some of the Issues be dealt with In the regulations as they would be better be
regulated than be In the principal legislation. In other words, these suggestions and comments
from stakeholders were not Ignored but legislated elsewhere or still to be legislated In the
regulations.
Paragraph 8.1
Your comment in paragraph 8.1 Is noted.
Paragraph 8.2
The provinces as they submit reports to courts they state the plans they have put in place to
manage foster care orders. The details relating to these plans are attached hereto and marked
as Annexures "C - J".
Paragraph 8.3
It response to paragraph 8.3, it must be noted that the figures Indicated In Table 1 below Includes
the projections of foster care orders that are due to lapse that the provinces are continuing to
address, as a result, there Is a likelihood that this figure would have changed by the period of
inquiry. Below are the numbers of foster care orders that may be considered expired on 28
November 2019 including the number of foster care orders that will expire In December 2019lf
they are not extended through the Children's Courts before the November 2019.
,Rilglcm
Eastern C!!!l?
Free State
Gauteng
Kwazulu-Natal
LimPOPO
Mpumalanga
Northern Cape
North West
Western Cape
TOTAL

·-

Considered Ex[!lred
28~Nov-19

34374
10458
19188
39182
13490
3512
2369
11140
12016
145729

Court Order.ExphyPerlod
Dec-19
1623
682
623
2910
634
310
256
623
819
8480

Below are the numbers of foster care orders that will expire In each month of 2020.

REGION
Eastern Cape
Free State
Gauteng
Kwazulu Natal
Umopo
Mpumalanga
Northern Cape
North West
Western Cape
TOTAL

202001 202002 202003
2860 3353 3676
327
581 630
895 831
828
1088 1560 1647
315
469 334
313 412
254
267 267
209
467 459
350
740 720
510
6741 8645 8976

JANUARY 2020 TO DECEMBER 2020
202004 202005 202006 202007 202008 202009 202010 202011 202012
2978 3332 2897 2530 2799 2650 2910 2817 2013
551 570
628 666 598
543 640
620 549
891 951
928 891 670
775
840
915 944
1024 1357 1302 1069 1303 1269 1380 1482 1643
481 419
358 468
440 573
565 496 2783
294 368
349
414 1446
397 344
331
321
235
206 317
270 240
221
205 264 438
368 311
258 267
257 341
348 296 571
720 610
621 749
741 722
700 743 749
7180 8289 7757 7207 7638 7504 7985 8069 10911

Total
34815
6903
10359
16124
7701
5243
3139
4293
8325
96902

Paragraph 12. 1
Clause 10 of the Social Assistance Amendment Bill will ensure that the comprehensive legal
solution envisioned in the High Court Order will be achieved.

Paragraph 12.2
The Department has no intention to withdraw the Bill and the Portfolio Committee will be Informed
to proceed with deliberating on the Bill.

Paragraph 12.3
The Minister will Inform you due course as to the pan of action if the Bill Is not passed by the
deadline specified In the court order.
I hope you

Yo

MS LINDIWE ZULU, MP
MINISTER FOR SOCIAL DEVELOPMENT
DATE:?.3../.~2019

Cc. Deputy Minister of Social Development, Ms Hendrietta Bogobane-Zulu
Cc. Chairperson of the Portfolio Committee on Social Development, Hon Mondli Gungubele
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05 August 2019
The Minister of Social Development
Ms Lindiwe Zulu
134 Pretorius Street, Pretoria
Gauteng

Dear Madam
Centre for Child Law response to presentation made at the National Child Care and
Protection Forum on 17 July 2019
1.

We refer to the abovementioned matter.

2.

The Centre for Child Law (the Centre) attended the National Child Care and Protection
Forum (NCCPF) on 17 July 2019, hosted at Kopanong Hotel and Conference Centre.

3.

One of the items on the agenda of the NCCPF on 17 July 2019 was a 'feedback report' by
the National Department of Social Development (the Department) on the Children's
Amendment Bill (the Bill).

4.

It was acknowledged by the Department - and noted in concerns raised by civil society
representatives - that the current version of the Bill is not reflective of written and oral
submissions made during the course of 2018. It is important to note that the submissions
made by civil society- many of whom are practitioners dealing with the Children's Act- are
based on experience of worl<ing with the Children's Act 38 of 2005 on a daily basis.

5.

The Centre is extremely concerned by the statements made during the NCCPF that:
5.1

the reason that the whole Bill, consisting of 154 clauses, is being rushed through
the legislative amendment processes without further consultation on the many, and
serious, concerns (particularly concerns relating to changes made in January and
February 2019), is because of the High Court order, relating to foster care, obtained
by mutual consent on 28 November 2017; and
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5.2

the Centre is somewhat to blame for the current state of affairs as it is has not tal<en
steps to rescind the order granted, thereby forcing the Minister of Social
Development to continue on her ill-fated course of action.

6.

These statements are blatantly untrue and, with respect, disingenuous. The Court Order,
attached as annexure "A", states as follows:
"2

it is declared that:
2.1

The delay by the [Minister of Social Development] in preparing and
introducing

before

Parliament

amending

legislation

to

produce

a

comprehensive legal solution in respect of the foster care system is
unconstitutional, unlawful and invalid; and
2.2

The delay in putting in place the necessary mechanisms, structures,
resources to ensure that the foster care system operates in a sustainable
and effective manner is unconstitutional, unlawful and invalid.

3.

The declarations of invalidity in paragraph 2 are suspended for 24 months from the
date of this order.

4.

The [Minister of Social Development] is directed, within 15 months of this order [ie
by 28 February 2019], to prepare and introduce before Parliament the necessary
amendments to the Children's Act 38 of 2005 and/or the Social Assistance Act 13
of 2014, to produce a comprehensive legal solution regarding the foster care
system."

7.

The order, accordingly, mal<es three things abundantly plain:
7.1

One, that a comprehensive solution to the foster care crisis must be produced.

7.2

Two, that the Minister of Social Development is obliged, within 15 months, to table
an amendment that provides for "a comprehensive legal solution regarding the
foster care system".

7.3

Three, the court order does not in any way require amendments relating to other
issues other than the foster care system.

8.

It follows that should the Minister of Social Development be unable, for whatsoever reason,
to comply with these requirements it would be for her to approach the court. The fact that
this course of action has not be followed and, rather, a defective and ill-fated Bill is being

ZfY\H
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rushed to Parliament, leaving Parliament with the impossible task of debating and passing
a 154 clause bill in less than 4 months, is telling.
9.

This aside, we are in any event of the view that the current version of the Bill does not
provide a comprehensive legal solution to the foster care crisis and therefore does not meet
the threshold determined by the Court Order. The Centre has written to the Department
asking for clarity on how the current version of the Bill creates a comprehensive legal
solution as envisioned by the High Court order.
•

Annexure B: A Centre for Child Law response, dated 21 May 2019, to the report

submitted to the Court by the Department. Centre for Child Law requests clarity on
how the Bill provides a comprehensive legal solution.
•

Annexure C: A letter from the Centre for Child Law, dated 3 June 2019, to the

Department of Social Development. The Centre agreed to grant the Department an
extension to submit a response to the 21 May 2019 response. The new deadline
was 30 June 2019.
•

Annexure D: A letter from the Centre for Child Law dated 4 July 2019. Noted that

the undertaking given by the Department to provide a response by 30 June 2019
was not honoured.
10. The Centre has, as of the date of this letter, not received any correspondence from the
Department of Social Development pointing out how the current version of the Bill provides
a comprehensive legal solution to the foster care crisis.
11. We further draw your attention to a letter dated 3 July 2019 from the Children's Institute, UCT
on behalf of 22 organisations including the Centre for Child Law (see Annexure E). This
letter sets out the children's sector's concerns with the Bill in relation to amendments to the
sections on early childhood development, corporal punishment, adoption, guardianship,
children's privacy in court proceedings, and foster care; and requests an opportunity to
discuss these with the Minister prior to the Minister making her decision whether or not to
table the bill in Parliament. To date the Minister has not replied to this letter.
12.

The Minister of Social Development cannot legitimately seek to absolve herself of
responsibility with reference to the time-frames provided in the Court Order that was taken
by consent by all parties. On the contrary, if she is of the view that the bill is constitutionally

flawed (which it is in several respects) she is constitutionally obliged, to take steps to remedy
it. We hope sense will prevail.
13.

All our rights remain strictly reserved.

Yours Faithfully

Karabo Ozah (Ms)
Director: Centre for Child Law
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12 November 2019
Acting Director General Mzolisi Toni
Department of Social Development
134 Pretorius Street, Pretoria
Gauteng

Dear Acting Director General Mzolisi Toni
Centre for Child Law II Minister for Social Development, Case No. 72513/2017
As agreed in the meeting held at your offices on 7 November 2019, the Centre for Child Law awaits a letter
from the Department of Social Development setting out a proposal on the way forward in relation to:
1. An application to the High Court, Pretoria requesting an extension of the court order granted
on 28 November 2017. It is of utmost importance that the application is brought urgently before
the order lapses on 27 November 2019; and
2. How the current version of the Children's Amendment Bill provides a comprehensive legal
solution to the problems in the foster care system.
Please note that, as discussed, the Centre's approval to the extension of the order is subject to us being
satisfied that the current version of the Children's Amendment Bill does in actual fact contain a
comprehensive legal solution.
The Centre for Child Law will use the letter prepared by the Department to consult with Counsel on its next
steps and advise accordingly.

Yours Faithfully

Karabo Ozah (Ms)
Director: Centre for Child Law
University of Pretoria
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Director General

The Director
Centre for Child Law
University of Pretoria
Pretoria
0002

Attention: Ms Karabo Ozah

Dear Ms Ozah,

Centre for Child Law II Minister for Social Development, Case No. 72513/2007
1.

The above matter and in particular a meeting between the Centre for Child Law (CCL)
and the Department of Social Development (DSD) held on the 7'" instant bears
reference.

2.

Firstly, we would like to convey our sincere gratitude and thanks for availing your good
selves to discuss this all important matter.

3.

We are pleased as DSD that the Centre for Child Law is not opposed per se and in
principle supports the department's declared intention to approach the court on an
urgent basis, requesting the extension of the court order in this regard. Furthermore,
we have taken into cognisance your invaluable suggestion as to how to handle same
going forward.

4.

As discussed, the department has made tremendous strides in an effort to meet and
comply with the court order which was obtained by agreement. Circumstances beyond
DSD's control have made it impossible to meet the said deadline, hence a decision
was taken, not lightly, to request for the extension of the court order. For instance, with
regard to the comprehensive legal solution, the Social Assistance Amendment Bill,
201 g was approved by Cabinet and the Portfolio Committee on Social Development is
currently processing it. The intervention of the office of the Leader of Government
Business has also been sought to fast track the processing of the Children's
Amendment Bill, 2019 in this regard.

5.

DSD has already instructed the office of the State Attorney to speedily prepare papers
for such court approach.

6.

We highly appreciate your continued support in ensuring that, collectively, we serve
the best interest of this particular category of vulnerable children to the best of our
abilities.
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7.

Please do not hesitate to contact our Ms Conny Nxumalo on QQnnytl@clsd.gov,za for
further information herein.

Sincerely,

Mr Mzolisi Toni
Acting Director General
Date:

\\
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18 November 2019
Deputy Director General: Welfare Services
Department of Social Development
134 Pretorius Street, Pretoria
Gauteng

Dear Ms Connie Nxumalo

Centre for Child Law II Minister for Social Development, Case No. 72513/2017
1. The above matter refers,
2. On 14 November 2019 the Centre received a letter from the Acting Director General in
response to our letter dated 12 November 2019, We affirm the fact that the aim of these
engagements and upcoming court application is to strive to accomplish our collective duty to
serve the best interests of children caught up in the challenges to the foster care system,
3. In its letter the Centre reiterated the fact that its approval to the extension of the 28 November
2017 High Court order, in relation to the foster care system, is subject to the Centre being
satisfied that the current version of the Children's Amendment Bill does in actual fact contain
a comprehensive legal solution. We anticipated that your letter would provide the clarification
needed on the comprehensive legal solution in the Children's Amendment Bill.
4. The letter from the Acting Director General only refers to legislative processes that the Social
Assistance Bill and the Children's Amendment Bill are being taken through. We are concerned
about the vagueness of your response. The letter does not provide clarity on how the
Children's Amendment Bill contributes to providing a comprehensive legal solution.
5. The above being said, we have identified several problematic provisions in the Children's
Amendment Bill and do not believe that it provides a comprehensive legal solution. All of the
'options' in the Bill provided to relatives caring for orphans still require a social worker report
and a court order. This in no way solves the problem as the problem lies in the foster care
system being overburdened. The Centre has highlighted these concerns in previous written
correspondence with the Department.
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6. To this end, the Centre is aware that the Department will be briefing the Parliamentary
Committee on Social Development on Wednesday, 20 November 2019 on progress made in
relation to compliance with the High Court order. The Centre, together with the Children's
Institute, would like to provide a briefing to you and other colleagues in the Department that
will be in Cape Town on Wednesday. The briefing will aim to start engagements on why the
Children's Amendment Bill is still problematic and on terms of the Centre not opposing a short
extension to the High Court order. The Centre and Children's Institute briefing could be
conducted after the session with the Portfolio Committee.
7. We look forward to a positive response to the proposed briefing. We believe that it is important
to begin these discussions with high level officials as yourself, within the Department in order
to inform decisions made going forward after the court application.

Yours Faithfully

c=+/p~~~~
Karabo Ozah (Ms)
Director: Centre for Child Law
University of Pretoria
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